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d 0 
Sister-State Decision May Have Collateral-Estoppel Effect 

By James C. Martin 
and Benjamin G. Shatz 

he Holy Grail of legal research is the 
"red cow" -a case that is directly on 
point, is factually on all fours and 

reaches exactly the "right" result Corn u 
City of Lauderdale lokes, ffJ1 E2d 13ffi (11th 
Cir. 1993). The quest for a red cow is espe­
cially important when engaging in research 
for an appeal. Appelllite legal research 
should start from scratch, view the issues 
anew and search for the best authorities 
given the applicable standard of review. The 
depth necessary for such analysis often 
leads practitioners to explore precedent 
from other states. 

Appellate courts typically regard analo-
.. go us sister -state authority as falling into the 

"nice to know" category of persuasive prece­
dent But such opinions can have a far more 
significant effect when 
addressing issues of first 
impression under California 
law. E.g., Aydin Cmp. u First 
State Ins. 01., 18 Cal.4th 1183 
(1998) Oooking to sister-states 
in absence of California 
authority); Union Safe Deposit 
Bank u Floyd, 76 Cal.App.4th 
25 (1999) (sister..state opin-
ions "instructive" for question 
of first impression). 

Indeed, finding exactly the 
right case could be determi­
native as a matter of collateral 
estoppel In such a scenario, 
a prior opinion could have a preclusive 
effect if the legal issue is identical, was 
actually litigated, was necessarily decided, 
was final and was on the merits; and, there 
was privity between the parties in the first 
and second case. Lucido u Superior Court, 
51 Cal3d 335 (1990). 

Imagine then, researching for an appeal 
and finding the ruddiest of red cows: not 
only do the facts and legal issues of the case 
mirror your case in the key essentials, but 
the parties are exactly the same as well But 
now imagine a fiy in the ointment The red 
cow is an opinion from another state. 

Does this defeat its preclusive effect? To 
be sure, collateral estoppel generally 
involves the effect of a judgment in the 
courts of the state where it was rendered. 
But shoul<ll1~ the doctrine apply with equal 
force when the second action is brought in 
the courts of a different state? 

This hypothetical is not as far-fetched as it 
might appear. In today's marketplace of 
nationwide commerce,_companies litigate 
recurring issues in multiple states, often 
against the same competitors. Identical 
insurance-policy or other contract language 
is used nationwide, and there are ever­
increasing instances of nationwide tort and 
fraud claims. It should not be surprising, 
then, that businesses with coast-to-coast 
operations will encounter the same oppo­
nents in similar or identical litigation in sev­
eral states. 

Such a situation arose recently in Ameri­
can Continental Insurance 01. u American 
Casualty 01.' 86 Cal.App.4th 929 (2001). with 
arguably surprising results. The Court of 
Appeal held that collateral estoppel would 
not prevent American Casualty from relying . 
on a legal theory of defense previously 
rejected by the Arizona Court of Appeals in 
a published opinion in an identical case 
brought by American Continental against 
American Casualty. 

In American Olntinental, the mother of a 
baby born with neurological damage. 
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brought a medical-malpractice action 
against the hospital and her treating physi­
cians. An attending nurse admitted in depo­
sition that she had failed to recognize the 
signs of fetal distress displayed on monitor­
ing equipment and had failed to call the 
treating physician during the critical hours 
before delivery. The complaint, however, 
never named the nurse as a defendant, but 
simply alleged professional negligence by 
the hospital and its employees. 

The hospital and its employees were 
insured by American Continental, which 
undertook the defense. The nurse also had 
her oWn professional-liability policy with 
American Casualty. When American Conti­
nental discovered that the nurse had her 
own insurance, it demanded that her insur­
er, American Casualty, also participate in the 
defense. American Casualty refused, 
explaining that because the nurse was not a 

named defendant in the lawsuit, it had no 
duty to defend. 

After American Continental negotiated a 
settlement in the malpractice action on 
behalf of the hospital and its employees 
(mcluding the nurse), American Continental 
sued American Casualty for equitable contri­
bution. American Casualty successfully 
demurred on the ground that it never had 
an obligation to provide coverage because 
its insured had never been named in the· 
underlying lawsuit When the trial court sus­
tained the demurrer without leave to 
amend, American Continental appealed. 

American Continental argued that Ameri­
can Casualty was "on the risk" for any claim 
arising from the nurse's alleged negligence, 
and because the hospital's liability, arose in 
part from the nUrse's alleged neifigence 
American Casualty should pay a share of 
the settlement American Continental also 
contended that it previously- and success­
fully - had litigated this same legal issue 
with American Casualty in another, essen­
tially identical, case in Arizona. American 
Continental Ins. 01. u American Cas. 01., 
9ffi P.2d 009 (Ariz. App. 1995). 



he Arizona case had identical facts: 
American Continental insured a hospi­
tal and its employees; American Casu-

alty insured a nurse; and a malpractice case 
was filed against the hospital and attending 
physician but did not name the nurse as a 
defendant When American Continental set­
tled the underlying action and sued Ameri­
can Casualty for equitable contnbution, the 
Arizona court ruled that American Casualty 
was liable because a mutual insured was 
negligent 

American Continental argued that the 
Arizona opinion collaterally estopped 
American Casualty from denying liability 
for equitable contribution. American Casu­
alty responded that the Arizona case had 
no preclusive effect because it was .based 
on Arizona law, and to the extent tt pur­
ported to rely on California law, it was 
wrongly decided. 

The California Court of Appeal agreed 
with American Casualty. FtrSt, it ruled that 
as a matter of California law, equitable con­
tribution by one insurer against another 
requires that the second insurer have a legal 
obligation to provide coverage to a mutual 
insured for the same risk. Here, because no 
claim was made against the nurse, coverage 
under her policy was never triggered. As a 
result, American Casualty had no obligation 
to contnbute to American Continental's set­
tlement of the underlying malpractice case. 

Second with respect to collateral estop­
pel, the court concluded that the Arizona 
opinion "is of no use to ACIC." The court 
reasoned that the "same issue" element was 
lacking because the Arizona court reacheo · 
its decision under Arizona law, which was 
inconsistent with California law. 

s the court explained: "Certainly the 
doctrine of collateral estoppel cannot 
be utilized to bind a California W: 

gant to a principle of law adopted in the prior 
foreign court litigation which is contrary to 
the law of California; nor can it be utilized to 
preclude a party from litigating a novel issue 
of law in California, merely because that 
party had failed to persuade the courts of 
another state on the legal wisdom of its posi-

tioot 
American Continental also 
argued, however, that the 
Arizona opinion relied on 
California law in reaching its 
resuh and, therefore, should 
be given greater credence. 
But the American Continen­
tal court easily distinguished 
the cited California case (it 
was a .first-party, not third­
party insurance claim) and 
also noted for good measure 
that "[t)o the extent [it relied 
on California law), the Ari­
zona court wrongly applied 

California law." Thus, the "same issue" eJe. 
ment still was not established. 

The American Continental court further 
reasoned that collateral estoppel was inap­
plicable as a matter of policy. Because collat­
eral estoppel is a judge-made, equitable doc­
trine a court need not apply it- even if the 
elerr:ents are met - if the underlying poli­
cies are not served. Those policies are to 
preserve the integrity of the judicial syste~, 
promote judicial economy and protect liti­
gants from harassment 

The court reasoned that none of those 
goals would be served by precluding Ameri­
can Casualty from asserting its defense. To 
the contrary, California courts. should have 
the ability to address questions of first .. 
im · n undet' California law, and 'dt>ler- · ~ '"· · · 
~e issue h~re wo~d. n.ot degta~· ·:,' · 
public confidence m the JUdtctal system, · 
which is otherwise threatened when two 
courts in the same state render inconsistent 
decisions. Therefore, because the issue was 
novel - at least in California - its resolu-
tion would not be a waste of resources and 
its assertion would not engender baseless 
or harassing litigation. 

But what would have happened if the 
Arizona court had expressly based its 
analysis on California law? Arguably, this 
would satisfy the "same issue" element and 
would mean that without collateral estop­
pel, wasteful relitigation would occur. On 
the other hand, perhaps collateral estoppel 
still should not apply because a California 
court should have the opportunity to cor­
rect a sister state's misapplication of Cali­
fornia law. 

American Continental teaches that when 
practitioners find a sister -state ded;;ion that 
is on point, down to the very parties, they 
should look carefully at the legal analysis in 
the opinion. A collateraJ.estoppel proponent 
should argue that the case is premised on 
correctly decided California law or is consi&­
tent with California law, such that the ele­
ments and policies of preclusion are sati&­
fied. 

On the other hand, collaterakstoppel 
, opponents should argue that the foreign 
opinion is grounded on sister-state law and 
that the analysis would not be the same 
under California law. The goal would be to 
negate the "same issue" element and urge 
instead that the legal issue presents a novel 
question of California law that sh~uld ~ 
resolved independently by a Califorma 
court. 

1 should not be surprising that 
businesses with coast-to-coast 
operations will encounter the 
same opponents in iden1;ical 
litigation· in several states. 


