
 

 

 UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

 
IN RE:  SUBWAY FOOTLONG  ) 
SANDWICH MARKETING AND  )   Case No. 2:13-md-02439-LA 
SALES PRACTICES LITIGATION  ) 
 
 

PLAINTIFFS’ NOTICE OF TERMINATION OF SETTLEMENT AGREEMENT 
 
 TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD:  

PLEASE TAKE NOTICE that, pursuant to Paragraphs 44-46 of the Settlement Agreement 

entered into by the parties on or about September 24, 2015, the plaintiffs hereby terminate that 

Settlement Agreement.   

 In 2013, nine (9) lawsuits were filed in state and federal courts across the country against 

defendant Doctor’s Associates, Inc. (“DAI”) alleging that DAI had engaged in unfair and 

deceptive marketing practices regarding the length of Subway® Footlong sandwiches. Over the 

next two (2) years, plaintiffs’ counsel obtained from DAI voluminous documents and 

information relating to DAI’s bread vendors and quality control processes. Much of the 

information and documents were designated by DAI as being “confidential”, and DAI would not 

allow them to be disseminated to the public.  

The parties engaged a well-respected retired federal magistrate judge as a mediator to 

assist them in attempting the settle the lawsuits, and the mediator was allowed access to DAI’s 

confidential documents and information. Subsequently, the parties met with this court overseeing 

the consolidated lawsuits, and this court further mediated the dispute until the parties ultimately 

reached a global resolution of the lawsuits. This court was also allowed access to DAI’s 

confidential documents and information during that mediation. 
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A major concern in the lawsuits was that DAI’s bread vendors were not putting enough 

dough in the frozen dough sticks used to make Footlong sandwiches, and they were skimping on 

the dough in order to increase their profits at the expense of Subway® customers. Plaintiffs did 

not view this as a situation where the correct amount of dough was being provided to the 

franchisee, and the length of the bread happened to be short due to variabilities in the bread 

baking process.  

For example, a former Quality Assurance Lead at one of DAI’s captive bread 

manufacturers attested under oath that she commonly and routinely inspected boxes containing 

frozen dough sticks that measured much shorter than 10.5 inches, and that it was not uncommon 

to find frozen dough sticks in boxes as short as 9 inches long. See Affidavit of Bread Vendor 

Employee (redacted to remove personal identifying information), at ¶¶ 2, 6, attached hereto. This 

bread vendor employee further attested that on several occasions, DAI received complaints from 

franchisees that several dough sticks in the boxes were far short of the required length, and that 

despite having knowledge of these deficiencies, no new controls were implemented and the 

boxes of frozen dough sticks continued to be approved for shipment to franchisees. See Affidavit 

of Bread Vendor Employee, at ¶¶ 7, 8. Finally, this bread vendor employee attested that the short 

size of the Footlong dough sticks was a widespread and known problem throughout all of DAI’s 

bakery captives, and after these lawsuits were filed, DAI began attempting to implement tighter 

controls in the dough making process. See Affidavit of Bread Vendor Employee, at ¶ 9. 

Under the terms of the settlement of these lawsuits, DAI was required to make certain 

changes to its business practices, including implementing additional quality control measures 

regarding the length of the bread in its Footlong sandwiches. Based on the confidential 

information and documents that plaintiffs’ counsel obtained during the mediation process, some 
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of the injunctive relief that was included as part of the settlement to address the concerns of the 

plaintiffs, the retired magistrate judge, and this court, required: 

- DAI will institute and maintain additional quality control measures regarding bread 
length, and enhance the standards relating to the supervision of third party dough 
manufacturers, including replacing the company retained to test the quality and 
uniformity of the bread dough produced by those manufacturers that is shipped to 
Subway® stores. 
 

- All DAI franchisee protocols, training materials, and communications (including 
University of Subway® course materials, the Franchise Disclosure Document, and 
the Operations Manual), which had previously allowed for the size of a Footlong 
sandwich to be less than 12 inches, will now require that a Footlong sandwich must 
be at least 12 inches in length. 

 
- DAI will institute and maintain a requirement that each regular compliance inspection 

(conducted by DAI or its agents of each Subway® restaurant, generally monthly) 
will include a sampling of the baked bread to ensure it is at least 12 inches long, and 
DAI will increase the penalty for non-compliance for Subway® restaurants found 
using bread that is not at least 12 inches long. 

 
The terms of the settlement only included injunctive relief to force DAI to implement 

changes to its business practices, and anyone who purchased a Subway® Footlong sandwich was 

still free to independently pursue a claim against DAI for money damages if they wanted to.  

This court approved the settlement as being fair and reasonable. Additionally, this court 

awarded the ten (10) law firms representing the plaintiffs attorneys’ fees and reimbursed costs 

amounting to less than 50% of the over 2,000 hours they had spent working on the cases.  

On appeal, the appellate court rejected the settlement and sent the cases back to this court 

for further proceedings. The confidential information and documents were not made part of the 

public record, so the appellate court did not know their contents when the appellate court was 

reviewing the settlement. Plaintiffs believe the appellate court would have reached the opposite 

conclusion if the confidential information and documents had been in the public record. On 
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remand, plaintiffs intend to have all of the confidential information and documents made part of 

the public record, and plaintiffs intend to pursue this litigation.  

 

Respectfully submitted, 

 

Co-Lead Counsel 
 
   s/ Thomas A. Zimmerman, Jr.           

Thomas A. Zimmerman, Jr.  
Zimmerman Law Offices, P.C. 
77 West Washington Street, Suite 1220 
Chicago, Illinois 60602 
(312) 440-0020 

 

     s/ Stephen P. DeNittis                              
Stephen P. DeNittis 
DeNittis Osefchen Prince, P.C. 
525 Route 73 North, Suite 410 
Marlton, New Jersey 08053 
(856) 797-9951 

 
 

 
Plaintiffs’ Executive Committee 

 
Todd M. Friedman 
Nicholas J. Bontrager 
Law Offices of Todd M. Friedman 
369 S. Doheny Drive, #415 
Beverly Hills, CA 90211 
(877) 206-4741 
 

Daniel A. Edelman 
Cathleen M. Combs 
James O. Latturner 
Francis R. Greene 
Edelman, Combs, Latturner & Goodwin, LLC 
120 S. LaSalle Street, Suite 1800 
Chicago, IL 60603 
(312) 739-4200 
 

 
Michael S. Agruss 
Agruss Law Firm, LLC 
4809 N. Ravenswood Ave., Suite 419 
Chicago, IL 60640 
(312) 224-4695 

 
Guri Ademi (SBN 1021729) 
Shpetim Ademi (SBN 1026793) 
David J Syrios (SBN 1045779) 
John D. Blythin (SBN 1046105) 
Ademi & O’Reilly, LLP 
3620 East Layton Avenue 
Cudahy, WI 53110 
(414) 482-8000 
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Gerald A. Marks 
Louis D. Tambaro 
Kristen A. Curatolo 
Marks & Klein, LLP 
63 Riverside Avenue 
Red Bank, NJ 07701 
(732) 747-7100 

Marshall Dale Evans 
Evans Law Firm, P.A.   
2333 N. Green Acres Road 
P.O. Box 1986 
Fayetteville, AR 72702 
(479) 521-9998 

 
 
Juan E. Monteverde 
Antonio Vozzolo  
Faruqi & Faruqi, LLP 
369 Lexington Avenue, 10th Floor 
New York, NY 10017 
(212) 983-9330 
 

 
 
E. Kent Hirsch 
Hirsch Law Firm, P.A. 
107 West Emma Ave. 
Springdale, AR 72764 
(479) 751-0251 

 Reginald Terrell 
The Terrell Law Group 
223 25th Street 
Richmond, CA 94804 
(510) 237-8200 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 

 
      ) 
IN RE:  SUBWAY FOOTLONG  ) Case No. 2:13-md-02439-LA 
SANDWICH MARKETING AND  )    
SALES PRACTICES LITIGATION  )   

 
  

 
CERTIFICATE OF SERVICE 

 
 

Thomas A. Zimmerman, Jr., an attorney, hereby certifies that he caused the Plaintiffs’ 
Notice of Termination of Settlement Agreement to be served upon counsel of record in this case 
via the U.S. District Court CM/ECF System, on this day August 29, 2017.  

 
 
 

All Plaintiffs, individually, and on behalf of all others 
similarly situated, 

 
 
 By:      s/Thomas A. Zimmerman, Jr.                                 
      Thomas A. Zimmerman, Jr. (IL #6231944) 
      ZIMMERMAN LAW OFFICES, P.C. 
      77 West Washington Street, Suite 1220 
      Chicago, Illinois 60602 
      (312) 440-0020 telephone 
      (312) 440-4180 facsimile 
      www.attorneyzim.com 
 

Stephen P. DeNittis 
      DeNittis Osefchen Prince, P.C. 

525 Route 73 North, Suite 410 
      Marlton, New Jersey 08053 

(856) 797-9951 telephone 
 
     Interim Co-Lead Counsel for the Plaintiffs and Class 
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