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Before:ȱ HALLȱANDȱCARNEY,ȱCircuitȱJudges,ȱANDȱKOELTL,ȱDistrictȱJudge.*ȱ
ȱ
ȱ Theȱ arbitratorȱ certifiedȱ aȱ classȱ ofȱ Sterlingȱ Jewelersȱ Inc.ȱ employeesȱ thatȱ
includedȱemployeesȱwhoȱdidȱnotȱaffirmativelyȱoptȱinȱtoȱtheȱarbitrationȱproceeding.ȱȱ
TheȱDistrictȱCourtȱheldȱthatȱtheȱarbitratorȱexceededȱherȱauthorityȱinȱpurportingȱtoȱ
bindȱthoseȱabsentȱclassȱmembersȱtoȱclassȱarbitrationȱbecauseȱtheȱarbitratorȱerredȱ
inȱdeterminingȱthatȱtheȱarbitrationȱagreementȱpermitsȱclassȱarbitration.ȱȱWeȱholdȱ
thatȱtheȱarbitratorȱwasȱwithinȱherȱauthorityȱinȱpurportingȱtoȱbindȱtheȱabsentȱclassȱ
membersȱ toȱ classȱ proceedingsȱ because,ȱ byȱ signingȱ theȱ operativeȱ arbitrationȱ
agreement,ȱtheȱabsentȱclassȱmembers,ȱnoȱlessȱthanȱtheȱparties,ȱbargainedȱforȱtheȱ
arbitrator’sȱconstructionȱofȱtheirȱagreementȱwithȱrespectȱtoȱclassȱarbitrability.ȱȱWeȱ
thereforeȱreverseȱtheȱjudgmentȱofȱtheȱDistrictȱCourt.ȱȱBecauseȱtheȱissueȱofȱwhetherȱ
theȱ arbitratorȱ exceededȱherȱ authorityȱ inȱ certifyingȱ anȱoptȬout,ȱ asȱopposedȱ toȱ aȱ
mandatory,ȱclassȱisȱnotȱbeforeȱusȱinȱthisȱappeal,ȱweȱremandȱtheȱcaseȱtoȱtheȱDistrictȱ
Courtȱtoȱreexamineȱthatȱissueȱinȱtheȱfirstȱinstance.ȱȱȱ
ȱ
ȱ REVERSEDȱANDȱREMANDED.ȱ
ȱ

JOSEPHȱ M.ȱ SELLERS,ȱ Kalpanaȱ Kotagal,ȱ Shaylynȱ
Cochran,ȱ Cohenȱ Milsteinȱ Sellersȱ &ȱ Tollȱ PLLC,ȱ
Washington,ȱDC;ȱSamȱJ.ȱSmith,ȱLorenȱB.ȱDonnell,ȱ
Burrȱ&ȱSmithȱLLP,ȱSt.ȱPetersburgh,ȱFL;ȱThomasȱA.ȱ
Warren,ȱ Thomasȱ A.ȱ Warrenȱ Lawȱ Offices,ȱ P.L.,ȱ
Tallahassee,ȱFL;ȱJessicaȱRingȱAmunson,ȱBenjaminȱ
M.ȱEidelson,ȱJennerȱ&ȱBlockȱLLP,ȱWashington,ȱDC,ȱ
forȱPlaintiffsȬCounterȬDefendantsȬAppellants.ȱ
ȱ
GERALDȱ L.ȱ MAATMAN,ȱ JR.,ȱ Davidȱ Bennetȱ Ross,ȱ
Lorieȱ E.ȱAlmon,ȱDanielȱ B.ȱKlein,ȱ Seyfarthȱ Shawȱ
LLP,ȱ Newȱ York,ȱ NY;ȱ Jeffreyȱ S.ȱ Klein,ȱ Gregoryȱ
Silbert,ȱWeil,ȱGotshalȱ&ȱMangesȱLLP,ȱNewȱYork,ȱ
NY,ȱforȱDefendantȬCounterȬClaimantȬAppellee.ȱ

 
*ȱJudgeȱJohnȱG.ȱKoeltlȱofȱtheȱUnitedȱStatesȱDistrictȱCourtȱforȱtheȱSouthernȱDistrictȱofȱ
NewȱYork,ȱsittingȱbyȱdesignation.ȱ
ȱ
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HALL,ȱCircuitȱJudge:ȱ

Thisȱ isȱanȱappealȱ fromȱ theȱDistrictȱCourt’sȱ Januaryȱ15,ȱ2018ȱopinionȱandȱ

orderȱ vacatingȱ theȱ arbitrator’sȱ certificationȱ ofȱ aȱ classȱ ofȱ DefendantȬCounterȬ

ClaimantȬAppellee’sȱemployeesȱinsofarȱasȱtheȱclassȱincludedȱemployeesȱwhoȱdidȱ

notȱaffirmativelyȱoptȱinȱtoȱtheȱspecificȱarbitrationȱproceedingȱbeforeȱtheȱarbitrator.ȱȱ

TheȱDistrictȱCourtȱheldȱ thatȱ theȱ arbitrator,ȱKathleenȱA.ȱRoberts,ȱ exceededȱ herȱ

authorityȱ inȱpurportingȱ toȱbindȱ thoseȱabsentȱclassȱmembersȱ toȱclassȱarbitrationȱ

becauseȱtheȱarbitratorȱerredȱinȱdeterminingȱthatȱtheȱarbitrationȱagreementȱpermitsȱ

classȱarbitration.ȱȱWeȱholdȱthatȱtheȱarbitrator’sȱdeterminationȱthatȱtheȱagreementȱ

permitsȱclassȱarbitrationȱbindsȱtheȱabsentȱclassȱmembersȱbecause,ȱbyȱsigningȱtheȱ

RESOLVEȱAgreement,ȱthey,ȱnoȱlessȱthanȱtheȱparties,ȱbargainedȱforȱtheȱarbitrator’sȱ

constructionȱofȱ thatȱagreementȱwithȱrespectȱ toȱclassȱarbitrability.ȱ ȱWeȱ thereforeȱ

reverseȱ theȱ judgmentȱofȱ theȱDistrictȱCourt.ȱ ȱTheȱ issueȱofȱwhetherȱ theȱarbitratorȱ

exceededȱherȱauthorityȱinȱcertifyingȱanȱoptȬout,ȱasȱopposedȱtoȱaȱmandatory,ȱclassȱ

isȱnotȱbeforeȱusȱ inȱ thisȱappeal,ȱhowever.ȱ ȱWeȱ thereforeȱremandȱ thisȱcaseȱ toȱ theȱ

DistrictȱCourtȱtoȱdecideȱthatȱissueȱinȱtheȱfirstȱinstanceȱafterȱallowingȱtheȱpartiesȱanȱ

opportunityȱtoȱpresentȱtheirȱrenewedȱargumentsȱwithȱrespectȱtoȱthatȱissue.ȱ

ȱ
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I.ȱ

LaryssaȱJockȱ(“Jock”)ȱandȱherȱcoȬPlaintiffsȬCounterȬDefendantsȬAppellantsȱ

(collectively,ȱ “Appellants”)ȱ areȱ aȱ groupȱ ofȱ currentȱ andȱ formerȱ retailȱ salesȱ

employeesȱ ofȱ DefendantȬCounterȬClaimantȬAppelleeȱ Sterlingȱ Jewelersȱ Inc.ȱ

(“Sterling”).1ȱȱJockȱfiledȱtheȱinstantȱsuitȱinȱ2008,ȱallegingȱthatȱsheȱandȱotherȱfemaleȱ

employeesȱwereȱpaidȱlessȱthanȱtheirȱmaleȱcounterparts,ȱonȱaccountȱofȱtheirȱgender,ȱ

inȱviolationȱofȱTitleȱVIIȱofȱtheȱCivilȱRightsȱActȱofȱ1964,ȱ42ȱU.S.C.ȱ§ȱ2000eȱetȱseq.,ȱandȱ

theȱEqualȱPayȱAct,ȱ29ȱU.S.C.ȱ§ȱ206(d).ȱȱȱȱ

AllȱSterlingȱemployeesȱwereȱrequired,ȱasȱaȱconditionȱofȱemployment,ȱtoȱsignȱ

aȱ“RESOLVEȱProgram”ȱagreementȱ(“RESOLVEȱAgreement”)ȱmandatingȱthatȱtheyȱ

participateȱ inȱ arbitration.ȱ ȱ J.ȱ App.ȱ 129.ȱ ȱ Underȱ theȱ RESOLVEȱ Agreement,ȱ

employeesȱ“waiv[e]ȱ[their]ȱrightȱtoȱobtainȱanyȱlegalȱorȱequitableȱreliefȱ.ȱ.ȱ.ȱthroughȱ

anyȱgovernmentȱagencyȱorȱcourt,ȱandȱ.ȱ.ȱ.ȱalsoȱwaiv[e]ȱ[their]ȱrightȱtoȱcommenceȱ

anyȱ courtȱ action.ȱ ȱ [They]ȱmay,ȱ however,ȱ seekȱ andȱ beȱ awardedȱ equalȱ remedyȱ

throughȱ theȱRESOLVEȱProgram.”ȱ ȱ Id.ȱ ȱTheȱRESOLVEȱAgreementȱalsoȱprovidesȱ

thatȱ“[t]heȱArbitratorȱshallȱhaveȱtheȱpowerȱtoȱawardȱanyȱtypesȱofȱlegalȱorȱequitableȱ

 
1ȱTheȱunderlyingȱfactsȱareȱsetȱforthȱinȱJockȱv.ȱSterlingȱJewelersȱInc.,ȱ646ȱF.3dȱ113ȱ(2dȱCir.ȱ
2011),ȱ andȱ areȱ brieflyȱ recitedȱhereȱ onlyȱ forȱ orientationȱ andȱ asȱ relevantȱ toȱ theȱ instantȱ
appeal.ȱȱȱ
ȱ
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reliefȱthatȱwouldȱbeȱavailableȱinȱaȱcourtȱofȱcompetentȱjurisdiction[,]”ȱandȱthatȱanyȱ

claimȱarisingȱthereunderȱwillȱbeȱarbitratedȱ“inȱaccordanceȱwithȱtheȱNationalȱRulesȱ

forȱ theȱ Resolutionȱ ofȱ Employmentȱ Disputesȱ ofȱ theȱ Americanȱ Arbitrationȱ

Association.”ȱȱId.ȱȱȱȱ

II. 

Thisȱ isȱ theȱ fourthȱ timeȱ thisȱ caseȱhasȱ comeȱbeforeȱ thisȱCourt.ȱ ȱSeeȱ Jockȱ v.ȱ

SterlingȱJewelersȱInc.,ȱ646ȱF.3dȱ113ȱ(2dȱCir.ȱ2011)ȱ(“JockȱI”);ȱJockȱv.ȱSterlingȱJewelersȱ

Inc.,ȱ703ȱF.ȱApp’xȱ15ȱ (2dȱCir.ȱ2017)ȱ (summaryȱorder)ȱ (“Jockȱ II”);ȱ Jockȱv.ȱSterlingȱ

JewelersȱInc.,ȱ691ȱF.ȱApp’xȱ665ȱ(2dȱCir.ȱ2017)ȱ(summaryȱorder)ȱ(“JockȱIII”).ȱ

InȱJockȱI,ȱtheȱarbitratorȱissuedȱanȱawardȱinȱfavorȱofȱtheȱthenȬnamedȱplaintiffs,ȱ

construingȱtheȱRESOLVEȱAgreementȱtoȱpermitȱclasswideȱarbitration.ȱȱTheȱDistrictȱ

Courtȱvacatedȱthatȱaward,ȱconcludingȱthatȱunderȱStoltȬNielsenȱS.A.ȱv.ȱAnimalFeedsȱ

Int’lȱCorp.,ȱ 559ȱU.S.ȱ 662ȱ (2010),ȱ “theȱ arbitrator’sȱ constructionȱ ofȱ theȱRESOLVEȱ

agreementsȱasȱpermittingȱclassȱcertificationȱwasȱinȱexcessȱofȱherȱpowers.”ȱȱJockȱI,ȱ

646ȱF.3dȱ atȱ 118ȱ (quotingȱ Jockȱ v.ȱSterlingȱ Jewelers,ȱ Inc.,ȱ 725ȱF.ȱ Supp.ȱ 2dȱ 444,ȱ 448ȱ

(S.D.N.Y.ȱ 2010)).ȱ ȱWeȱ reversed,ȱ holdingȱ thatȱ theȱDistrictȱCourtȱ impermissiblyȱ

substitutedȱitsȱownȱlegalȱanalysisȱforȱthatȱofȱtheȱarbitratorȱinsteadȱofȱfocusingȱitsȱ

inquiryȱonȱwhetherȱ theȱarbitratorȱwasȱpermittedȱ toȱ reachȱ theȱquestionȱofȱ classȱ
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arbitrabilityȱ thatȱhadȱbeenȱ submittedȱ toȱherȱbyȱ theȱparties.ȱ ȱ Id.ȱatȱ123–24.ȱ ȱWeȱ

explained,ȱfurthermore,ȱthatȱtheȱarbitratorȱhadȱaȱcolorableȱjustificationȱunderȱtheȱ

lawȱtoȱreachȱtheȱdecisionȱsheȱdid.ȱȱWeȱdistinguishedȱStoltȬNielsenȱonȱtheȱgroundȱ

thatȱ theȱ partiesȱ inȱ StoltȬNielsenȱ stipulatedȱ thatȱ theirȱ arbitrationȱ agreementȱ

containedȱ“noȱagreement”ȱonȱtheȱissueȱofȱclassȱarbitration,ȱwhereasȱtheȱplaintiffsȱ

inȱthisȱcaseȱmerelyȱconcededȱthatȱthereȱwasȱnoȱexplicitȱagreementȱtoȱpermitȱclassȱ

arbitration,ȱthusȱleavingȱopenȱtheȱpossibilityȱofȱanȱ“impliedȱagreementȱtoȱpermitȱ

arbitration.”ȱȱId.ȱatȱ119,ȱ124.ȱ

Followingȱourȱdecisionȱ inȱ Jockȱ I,ȱ theȱarbitratorȱ issuedȱaȱclassȱcertificationȱ

determinationȱthatȱcertifiedȱaȱclassȱofȱapproximatelyȱ44,000ȱwomen,ȱcomprisingȱ

theȱ thenȬ254ȱplaintiffsȱ asȱwellȱ asȱotherȱ individualsȱwhoȱhadȱneitherȱ submittedȱ

claimsȱnorȱoptedȱ inȱ toȱ theȱarbitrationȱproceedingȱ (“theȱabsentȱclassȱmembers”).ȱȱ

TheȱarbitratorȱcertifiedȱtheȱclassȱonlyȱwithȱrespectȱtoȱAppellants’ȱTitleȱVIIȱdisparateȱ

impactȱ claimsȱ forȱdeclaratoryȱandȱ injunctiveȱ relief.2ȱ ȱTheȱDistrictȱCourtȱdeniedȱ

 
2ȱTheȱarbitratorȱdeniedȱtheȱmotionȱforȱclassȱcertificationȱwithȱrespectȱtoȱAppellants’ȱEqualȱ
PayȱActȱclaims,ȱreasoningȱthatȱtheȱEqualȱPayȱAct,ȱunlikeȱTitleȱVII,ȱprovidesȱforȱitsȱownȱ
optȬinȱclassȱprocedures.ȱȱTheȱarbitratorȱalsoȱdeclinedȱtoȱcertifyȱaȱTitleȱVIIȱdamagesȱclass,ȱ
reasoningȱ thatȱmonetaryȱ claimsȱ couldȱ notȱ “beȱ fairlyȱ adjudicatedȱ onȱ aȱ representativeȱ
basis”ȱ becauseȱ eachȱ employee’sȱ “eligibilityȱwillȱ varyȱ dependingȱ onȱ theirȱ individualȱ
employmentȱhistory,ȱandȱ theȱ factsȱpertainingȱ toȱ similarlyȬsituatedȱmalesȱduringȱ theirȱ
employment.”ȱȱJ.ȱApp.ȱatȱ594.ȱȱȱȱȱ
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Sterling’sȱmotionȱtoȱvacateȱtheȱclassȱdeterminationȱaward,ȱreasoningȱthatȱSterling’sȱ

argumentȱ thatȱ theȱ arbitratorȱhadȱ exceededȱherȱpowersȱ inȱ “purportingȱ toȱ bindȱ

absentȱ classȱ membersȱ whoȱ didȱ notȱ expressȱ theirȱ consentȱ toȱ beȱ bound”ȱ wasȱ

“foreclosed”ȱbyȱthisȱCourt’sȱholdingȱ inȱJockȱIȱthatȱ“thereȱ isȱnoȱquestionȱthatȱtheȱ

issueȱofȱwhetherȱtheȱagreementȱpermittedȱclassȱarbitrationȱwasȱsquarelyȱpresentedȱ

toȱtheȱarbitrator.”ȱȱJockȱv.ȱSterlingȱJewelers,ȱInc.,ȱ143ȱF.ȱSupp.ȱ3dȱ127,ȱ128–29ȱ(S.D.N.Y.ȱ

2015)ȱ(internalȱquotationȱmarksȱomitted).ȱ

ȱ SterlingȱappealedȱfromȱtheȱDistrictȱCourt’sȱdecision,ȱandȱinȱJockȱIIȱthisȱCourtȱ

reversedȱandȱremanded,ȱclarifyingȱthatȱJockȱIȱ“didȱnotȱsquarelyȱaddressȱwhetherȱ

theȱ arbitratorȱhadȱ theȱpowerȱ toȱbindȱ absentȱ classȱmembersȱ toȱ classȱ arbitrationȱ

givenȱ thatȱ they,ȱ unlikeȱ theȱ partiesȱ here,ȱ neverȱ consentedȱ toȱ theȱ arbitratorȱ

determiningȱwhetherȱclassȱarbitrationȱwasȱpermissibleȱunderȱtheȱagreementȱinȱtheȱ

firstȱplace.”ȱ ȱ703ȱF.ȱApp’xȱatȱ17.ȱ ȱ ȱTheȱJockȱIIȱpanelȱ identifiedȱtheȱquestionȱtoȱbeȱ

consideredȱonȱremand,ȱandȱoneȱnotȱconsideredȱinȱOxfordȱHealthȱPlansȱLLCȱv.ȱSutter,ȱ

569ȱU.S.ȱ564ȱ (2013),ȱasȱ“whetherȱanȱarbitrator,ȱwhoȱmayȱdecideȱ .ȱ .ȱ .ȱwhetherȱanȱ

arbitrationȱagreementȱprovidesȱforȱclassȱproceduresȱbecauseȱtheȱpartiesȱ‘squarelyȱ

presented’ȱ itȱ forȱ decision,ȱmayȱ thereafterȱ purportȱ toȱ bindȱ nonȬpartiesȱ toȱ classȱ



8ȱ
 

proceduresȱonȱthisȱbasis.”ȱȱ703ȱF.ȱApp’xȱatȱ18.ȱ3ȱ

Onȱremand,ȱtheȱDistrictȱCourtȱvacatedȱtheȱarbitrator’sȱclassȱdeterminationȱ

ruling.ȱȱTheȱDistrictȱCourt’sȱreasoningȱwasȱtwofold.ȱȱFirst,ȱitȱdeterminedȱthatȱtheȱ

RESOLVEȱAgreementȱdidȱnotȱgiveȱtheȱarbitratorȱtheȱauthorityȱtoȱcertifyȱtheȱclassȱ

becauseȱ theȱDistrictȱCourtȱ “consideredȱ theȱ questionȱ ofȱwhetherȱ theȱRESOLVEȱ

agreementȱauthorizesȱclassȱproceduresȱinȱ2010ȱandȱdecidedȱthatȱitȱdoesȱnot.”ȱȱSp.ȱ

App.ȱ6.ȱȱSecond,ȱtheȱfactȱthatȱ“theȱnamedȱplaintiffsȱandȱtheȱdefendantȱsubmittedȱ

theȱquestionȱofȱwhetherȱtheȱRESOLVEȱAgreementȱallowedȱforȱclassȱproceduresȱtoȱ

theȱArbitrator”ȱalsoȱdidȱnotȱgiveȱtheȱarbitratorȱsuchȱauthority.ȱȱȱId.ȱatȱ7.ȱȱTheȱDistrictȱ

Courtȱ reasonedȱ that,ȱ evenȱ ifȱ theȱ arbitrator’sȱ “erroneousȱ interpretation”ȱ ofȱ theȱ

RESOLVEȱAgreementȱ couldȱ bindȱ theȱ 254ȱ plaintiffsȱwhoȱ hadȱ “authorizedȱ theȱ

arbitratorȱtoȱmakeȱthatȱdetermination”ȱbyȱsubmittingȱtheȱquestionȱtoȱherȱorȱoptingȱ

intoȱ theȱ proceeding,ȱ thatȱ erroneousȱ interpretationȱ couldȱ notȱ bindȱ absentȱ classȱ

members.ȱȱId.ȱatȱ8ȱ(quotingȱOxfordȱHealth,ȱ569ȱU.S.ȱatȱ574ȱ(Alito,ȱJ.,ȱconcurring)).ȱȱȱ

Thisȱappealȱfollowed.ȱ

 
3ȱJockȱIIIȱdismissedȱanȱappealȱfromȱtheȱDistrictȱCourt’sȱdecisionȱthatȱitȱlackedȱjurisdictionȱ
toȱconsiderȱSterling’sȱmotionȱtoȱvacateȱanȱinterimȱdecisionȱofȱtheȱarbitrator.ȱȱ691ȱF.ȱApp’xȱ
atȱ665.ȱ
ȱ
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III.ȱ

“Inȱconsideringȱaȱchallengeȱtoȱaȱdistrictȱcourt’sȱdecisionȱtoȱvacateȱaȱportionȱ

ofȱanȱarbitrationȱaward,ȱweȱreviewȱitsȱlegalȱrulingsȱdeȱnovoȱandȱitsȱfindingsȱofȱfactȱ

forȱclearȱerror.”ȱȱReliaStarȱLifeȱIns.ȱCo.ȱofȱNewȱYorkȱv.ȱEMCȱNat’lȱLifeȱCo.,ȱ564ȱF.3dȱ81,ȱ

85ȱ(2dȱCir.ȱ2009).ȱȱȱ

Courtsȱ areȱ empoweredȱ toȱ vacateȱ arbitrationȱ awardsȱ onlyȱ “whereȱ theȱ

arbitrator[]ȱexceededȱ[hisȱorȱher]ȱpowers,ȱorȱsoȱimperfectlyȱexecutedȱthemȱthatȱaȱ

mutual,ȱ finalȱ andȱ definiteȱ awardȱ uponȱ theȱ subjectȱmatterȱ submittedȱwasȱ notȱ

made.”ȱȱ9ȱU.S.C.ȱ§ȱ10(a)(4).ȱȱThisȱisȱanȱextremelyȱdeferentialȱstandardȱofȱreview.ȱȱ

SeeȱStoltȬNielson,ȱ559ȱU.S.ȱatȱ671.ȱȱWhenȱpartiesȱȱ

bargain[]ȱ forȱ [an]ȱ arbitrator’sȱ constructionȱ ofȱ theirȱ agreement,ȱ anȱ
arbitralȱdecisionȱevenȱarguablyȱconstruingȱorȱapplyingȱ theȱcontractȱ
mustȱstand,ȱregardlessȱofȱaȱcourt’sȱviewȱofȱitsȱ(de)merits.ȱȱOnlyȱifȱtheȱ
arbitratorȱ actsȱ outsideȱ theȱ scopeȱ ofȱ hisȱ contractuallyȱ delegatedȱ
authority—issuingȱanȱawardȱthatȱsimplyȱreflectsȱhisȱownȱnotionsȱofȱ
economicȱjusticeȱratherȱthanȱdrawingȱitsȱessenceȱfromȱtheȱcontract—
mayȱaȱcourtȱoverturnȱhisȱdetermination.ȱ
ȱ

OxfordȱHealth,ȱ569ȱU.S.ȱatȱ569ȱ(internalȱquotationȱmarks,ȱcitations,ȱandȱalterationsȱ

omitted);ȱ accordȱ StoltȬNielson,ȱ 559ȱU.S.ȱ atȱ 672.ȱ ȱTheȱ focusȱ ofȱ ourȱ inquiryȱunderȱ

Sectionȱ10(a)(4)ȱisȱ“‘whetherȱtheȱarbitrator[]ȱhadȱtheȱpower,ȱbasedȱonȱtheȱparties’ȱ

submissionsȱorȱtheȱarbitrationȱagreement,ȱtoȱreachȱaȱcertainȱissue,ȱnotȱwhetherȱtheȱ
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arbitrator[]ȱcorrectlyȱdecidedȱthatȱissue.’”ȱȱJockȱI,ȱ646ȱF.3dȱatȱ122ȱ(quotingȱDiRussaȱv.ȱ

DeanȱWitterȱReynoldsȱInc.,ȱ121ȱF.3dȱ818,ȱ824ȱ(2dȱCir.ȱ1997)).ȱȱȱ

IV.ȱ

TheȱDistrictȱCourt’sȱdecisionȱrestsȱonȱtheȱpremiseȱthat,ȱbecauseȱtheȱabsentȱ

classȱmembersȱ didȱ notȱ affirmativelyȱ optȱ inȱ toȱ theȱ arbitrationȱ proceedingȱ andȱ

therebyȱ consentȱ toȱ theȱ arbitrator’sȱ authorityȱ toȱ decideȱwhetherȱ theȱ RESOLVEȱ

Agreementȱpermitsȱ classȱprocedures,ȱ ourȱusualȱdeferentialȱ standardȱ ofȱ reviewȱ

doesȱnotȱapply.ȱȱInȱotherȱwords,ȱasȱSterlingȱargues:ȱȱ

ItȱisȱoneȱthingȱforȱthisȱCourtȱtoȱsustainȱanȱincorrectȱarbitralȱrulingȱonȱ
aȱquestionȱproperlyȱsubmittedȱtoȱtheȱArbitratorȱbyȱpartiesȱwhoȱagreedȱ
toȱbeȱboundȱbyȱtheȱArbitrator’sȱdecision.ȱȱItȱisȱanotherȱthingȱaltogetherȱ
toȱsustainȱanȱincorrectȱdecisionȱgrantingȱtheȱArbitratorȱauthorityȱoverȱ
absentȱclassȱmembersȱwhoȱdidȱnotȱ submitȱ thatȱquestionȱ toȱher.ȱ.ȱ.ȱ.ȱ
[T]heȱArbitrator’sȱdecisionȱ thatȱsheȱhadȱauthorityȱoverȱabsentȱclassȱ
membersȱcannotȱbeȱupheldȱonȱtheȱgroundȱthat,ȱdespiteȱbeingȱwrong,ȱ
itȱwasȱnonethelessȱwithinȱherȱauthority.ȱ
ȱ

AppelleeȱLetterȱBr.ȱ (Mayȱ17,ȱ2019),ȱatȱ4.ȱ ȱTheȱDistrictȱCourtȱconcludedȱ thatȱ theȱ

individualsȱwhoȱdidȱnotȱaffirmativelyȱoptȱinȱtoȱtheȱarbitrationȱproceedingȱdidȱnotȱ

agreeȱtoȱpermitȱclassȱproceduresȱbyȱvirtueȱofȱhavingȱsignedȱRESOLVEȱAgreementsȱ

becauseȱ“[p]lainlyȱ itȱ isȱtheȱ lawȱofȱtheȱcaseȱthatȱtheȱArbitratorȱdoesȱnotȱhaveȱtheȱ

authority,ȱbasedȱonȱ theȱagreement,ȱ toȱcertify”ȱaȱclass.ȱ ȱSp.ȱApp.ȱ6.ȱ ȱTheȱDistrictȱ

Courtȱthusȱreliedȱonȱitsȱoriginalȱviewȱthatȱtheȱarbitratorȱwronglyȱinterpretedȱtheȱ
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RESOLVEȱAgreementȱtoȱpermitȱclassȱprocedures.ȱȱThatȱviewȱisȱnot,ȱhowever,ȱ“theȱ

lawȱofȱtheȱcase,”ȱbecauseȱthisȱCourtȱvacatedȱtheȱDistrictȱCourt’sȱearlierȱdecisionȱ

thatȱhadȱreachedȱthatȱconclusion.ȱȱJockȱI,ȱ646ȱF.3dȱ113.ȱȱInȱJockȱI,ȱweȱhadȱnoȱoccasionȱ

toȱdecideȱwhetherȱ theȱ arbitratorȱ “gotȱ itȱ right”ȱ givenȱ ourȱ conclusionȱ thatȱ suchȱ

determinationȱwasȱnotȱoneȱforȱtheȱcourtsȱtoȱmake.ȱȱȱId.ȱatȱ124.ȱȱTheȱDistrictȱCourtȱ

furtherȱ determinedȱ thatȱ theȱ factȱ thatȱ theȱ namedȱ plaintiffsȱ andȱ Sterlingȱ hadȱ

submittedȱ theȱclassȱarbitrabilityȱquestionȱ toȱ theȱarbitratorȱalsoȱdidȱnotȱgiveȱ theȱ

arbitratorȱtheȱauthorityȱtoȱcertifyȱtheȱclass.ȱȱInȱdoingȱso,ȱtheȱDistrictȱCourtȱreliedȱ

onȱ itsȱownȱpriorȱconclusionȱthatȱtheȱarbitrator’sȱ interpretationȱwasȱ“wrongȱasȱaȱ

matterȱ ofȱ law.”ȱ ȱ Sp.ȱApp.ȱ 8.ȱ ȱ Thatȱ logicȱwasȱ largelyȱ basedȱ onȱ JusticeȱAlito’sȱ

concurrenceȱ inȱ Oxfordȱ Health,ȱ whichȱ statesȱ thatȱ anȱ arbitrator’sȱ “erroneousȱ

interpretation”ȱofȱaȱcontractȱthatȱdoesȱnotȱauthorizeȱclassȱproceduresȱcannotȱbindȱ

absentȱ classȱmembersȱwhoȱ haveȱ “notȱ authorizedȱ theȱ arbitratorȱ toȱmakeȱ thatȱ

determination.”ȱȱ569ȱU.S.ȱatȱ574.ȱȱȱ

Appellantsȱargueȱthatȱtheȱabsentȱclassȱmembersȱhave,ȱinȱfact,ȱauthorizedȱtheȱ

arbitratorȱ toȱ determineȱ whetherȱ theȱ RESOLVEȱ Agreementȱ permitsȱ classȱ

procedures.ȱ ȱ Theyȱ contendȱ thatȱ becauseȱ allȱ Sterlingȱ employeesȱ signedȱ theȱ

RESOLVEȱAgreement,ȱallȱSterlingȱemployeesȱ“agreedȱthat,ȱifȱanyȱofȱthemȱinitiatedȱ
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aȱputativeȱclassȱproceeding,ȱtheȱarbitratorȱinȱthatȱproceedingȱwouldȱbeȱempoweredȱ

toȱdecideȱclassȬarbitrability—and,ȱ ifȱheȱorȱsheȱ foundȱ itȱappropriate,ȱ toȱcertifyȱaȱ

classȱencompassingȱotherȱemployees’ȱclaims.”ȱ ȱAppellantȱBr.ȱ23.ȱ ȱAccordingȱ toȱ

Appellants,ȱtheȱDistrictȱCourtȱerredȱbyȱ“neverȱask[ing]ȱwhatȱauthorityȱabsentȱclassȱ

membersȱconferredȱonȱArbitratorȱRobertsȱbyȱ joiningȱtheȱRESOLVEȱProgram,”ȱaȱ

questionȱthatȱisȱaȱmatterȱofȱcontractȱinterpretation.ȱȱId.ȱatȱ26ȱ

WeȱagreeȱwithȱAppellants.ȱ ȱAlthoughȱ theȱabsentȱclassȱmembersȱhaveȱnotȱ

affirmativelyȱoptedȱ inȱ toȱ thisȱ arbitrationȱproceeding,ȱbyȱ signingȱ theȱRESOLVEȱ

Agreement,ȱ theyȱconsentedȱ toȱ theȱarbitrator’sȱauthorityȱ toȱdecideȱ theȱ thresholdȱ

questionȱofȱwhetherȱ theȱagreementȱpermitsȱ classȱarbitration.ȱ ȱAsȱ theȱarbitratorȱ

reasoned,ȱ“[i]tȱ isȱundisputedȱ thatȱeachȱofȱ theȱabsentȱ classȱmembersȱ signedȱ theȱ

RESOLVEȱarbitrationȱagreement,ȱwhichȱclearlyȱprovidesȱforȱtheȱapplicationȱofȱtheȱ

[AmericanȱArbitrationȱAssociationȱ(‘AAA’)]ȱRules.”ȱȱJ.ȱApp.ȱ603;ȱseeȱid.ȱatȱ129.ȱȱTheȱ

AAAȱSupplementaryȱRulesȱforȱClassȱArbitrationȱ(“SupplementaryȱRules”)ȱapplyȱ

toȱ“anyȱdisputeȱarisingȱoutȱofȱanȱagreementȱthatȱprovidesȱforȱarbitrationȱpursuantȱ

to”ȱtheȱAAAȱrulesȱ“whereȱaȱpartyȱsubmitsȱaȱdisputeȱtoȱarbitrationȱonȱbehalfȱofȱ.ȱ.ȱ.ȱ

aȱ classȱ orȱpurportedȱ class.”ȱ ȱ Id.ȱ atȱ 434ȱ (SupplementaryȱRuleȱ 1(a)ȱ (2010)).ȱ ȱTheȱ

SupplementaryȱRulesȱprovideȱthatȱ“theȱarbitratorȱshallȱdetermineȱasȱaȱthresholdȱ
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matterȱ.ȱ.ȱ.ȱwhetherȱ theȱ applicableȱ arbitrationȱ clauseȱ permitsȱ theȱ arbitrationȱ toȱ

proceedȱonȱbehalfȱofȱ.ȱ.ȱ.ȱaȱclass.”ȱȱId.ȱatȱ434–35ȱ(SupplementaryȱRuleȱ3ȱ(2010)).ȱȱTheȱ

RESOLVEȱAgreement’sȱ incorporationȱ ofȱ theȱAAAȱRulesȱ evincesȱ agreementȱ toȱ

haveȱ theȱ arbitratorȱ decideȱ theȱ questionȱ ofȱ classȱ arbitrability.ȱ ȱ SeeȱWellsȱ Fargoȱ

Advisors,ȱLLCȱv.ȱSappington,ȱ884ȱF.3dȱ392,ȱ396ȱ(2dȱCir.ȱ2018)ȱ(whenȱpartiesȱtoȱanȱ

agreementȱexplicitlyȱ incorporateȱ rulesȱ thatȱempowerȱanȱarbitratorȱ toȱdecideȱanȱ

issue,ȱ“theȱincorporationȱservesȱasȱclearȱandȱunmistakableȱevidenceȱofȱtheȱparties’ȱ

intentȱ toȱ delegateȱ suchȱ issuesȱ toȱ anȱ arbitrator”ȱ (internalȱ quotationȱ marksȱ

omitted)).4ȱȱȱ

Furtherȱsupportingȱtheȱconclusionȱthatȱabsentȱclassȱmembersȱauthorizedȱtheȱ

arbitratorȱ toȱdecideȱwhetherȱ theȱ arbitrationȱmayȱproceedȱ onȱ aȱ classȱ basis,ȱ theȱ

RESOLVEȱAgreementȱprovidesȱthatȱ“[q]uestionsȱofȱarbitrability”ȱandȱ“proceduralȱ

questions”ȱ“shallȱbeȱdecidedȱbyȱtheȱarbitrator.”ȱȱJ.ȱApp.ȱ132.5ȱȱTheȱSupremeȱCourtȱ

 
4ȱItȱisȱofȱnoȱmomentȱthatȱtheȱSupplementaryȱRulesȱalsoȱprovideȱthatȱ“theȱarbitratorȱ
shouldȱnotȱconsiderȱtheȱexistenceȱofȱtheseȱSupplementaryȱRules,ȱorȱanyȱotherȱAAAȱ
rules,ȱtoȱbeȱaȱfactorȱeitherȱinȱfavorȱofȱorȱagainstȱpermittingȱtheȱarbitrationȱtoȱproceedȱonȱ
aȱclassȱbasis.”ȱȱJ.ȱApp.ȱ435ȱ(SupplementaryȱRuleȱ3).ȱȱHere,ȱweȱaddressȱwhetherȱtheȱ
absentȱclassȱmembersȱauthorizedȱtheȱarbitratorȱtoȱdecideȱtheȱthresholdȱquestionȱofȱclassȱ
arbitrability;ȱweȱdoȱnotȱreviewȱtheȱarbitrator’sȱdeterminationȱthatȱtheȱarbitrationȱmayȱ
proceedȱonȱaȱclassȱbasis.ȱ
5ȱTheȱsoleȱexceptionȱtoȱthatȱdelegationȱofȱauthorityȱisȱtheȱprovisionȱthatȱifȱaȱpartyȱ
initiatesȱaȱlawsuit,ȱ“aȱcourtȱmayȱdecideȱproceduralȱquestionsȱthatȱgrowȱoutȱofȱtheȱ
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hasȱsuggested,ȱandȱthisȱCourtȱhasȱassumedȱwithoutȱdeciding,ȱthatȱtheȱavailabilityȱ

ofȱclasswideȱarbitrationȱisȱaȱ“questionȱofȱarbitrability.”ȱȱOxfordȱHealth,ȱ133ȱS.ȱCt.ȱatȱ

2068ȱn.2;ȱSappington,ȱ884ȱF.3dȱatȱ394.ȱȱTheȱpartiesȱinȱthisȱcaseȱhaveȱatȱtimesȱassumedȱ

thatȱtheȱavailabilityȱofȱclassȱproceduresȱisȱaȱ“proceduralȱquestion.”ȱȱSeeȱAppellantȱ

Br.ȱ3–4;ȱ J.ȱApp.ȱ208–210ȱ (SterlingȱMem.ȱofȱLawȱ (Mayȱ19,ȱ2008)).ȱ ȱRegardlessȱofȱ

whetherȱtheȱavailabilityȱofȱclassȱproceduresȱisȱaȱquestionȱofȱarbitrabilityȱorȱmerelyȱ

aȱproceduralȱquestion,ȱitȱisȱaȱquestionȱforȱtheȱarbitratorȱtoȱdecideȱunderȱtheȱtermsȱ

ofȱtheȱRESOLVEȱAgreement.ȱ

Thatȱ conclusionȱ isȱ consistentȱ withȱ Ohioȱ law,ȱ whichȱ governsȱ ourȱ

interpretationȱofȱtheȱRESOLVEȱAgreement.ȱȱSeeȱJ.ȱApp.ȱ130.ȱȱUnderȱOhioȱlaw,ȱtheȱ

issueȱofȱwhetherȱanȱarbitrationȱagreementȱpermitsȱclassȱproceduresȱisȱaȱ“questionȱ

ofȱarbitrability”ȱthatȱisȱpresumptivelyȱforȱaȱcourtȱtoȱdecide.ȱȱȱShakoorȱv.ȱVXIȱGlob.ȱ

Sols.,ȱ35ȱN.E.3dȱ539,ȱ547ȱ(OhioȱCt.ȱApp.ȱ2015).ȱȱButȱaȱquestionȱofȱarbitrabilityȱ“isȱtoȱ

beȱdecidedȱbyȱtheȱarbitrator”ȱwhenȱtheȱpartiesȱtoȱanȱagreementȱ“haveȱclearlyȱandȱ

unmistakablyȱ vestedȱ theȱ arbitratorȱ withȱ theȱ authorityȱ toȱ decideȱ theȱ issueȱ ofȱ

arbitrability.”ȱȱBelmontȱCnty.ȱSheriffȱv.ȱFraternalȱOrderȱofȱPolice,ȱOhioȱLaborȱCouncil,ȱ

Inc.,ȱ820ȱN.E.2dȱ918,ȱ921ȱ(Ohioȱ2004);ȱcf.ȱShakoor,ȱ35ȱN.E.3dȱatȱ548–50ȱ(agreementȱ

 
disputeȱandȱbearȱonȱtheȱfinalȱdispositionȱofȱtheȱmatter.”ȱȱJ.ȱApp.ȱ132.ȱȱThatȱexceptionȱ
doesȱnotȱaffectȱourȱanalysisȱhere.ȱȱȱ
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didȱ notȱ provideȱ evidenceȱ sufficientlyȱ clearȱ andȱ unmistakableȱ toȱ overcomeȱ

presumptionȱthatȱquestionsȱofȱarbitrabilityȱareȱforȱcourtȱtoȱdecide).ȱȱTheȱRESOLVEȱ

Agreementȱ “clearlyȱ andȱ unmistakably”ȱ providesȱ thatȱ “[q]uestionsȱ ofȱ

arbitrabilityȱ.ȱ.ȱ.ȱ shallȱ beȱ decidedȱ byȱ theȱ arbitrator.”ȱ ȱ Belmontȱ Cnty.ȱ Sheriff,ȱ 820ȱ

N.E.2dȱatȱ921;ȱJ.ȱApp.ȱ132.ȱȱȱȱȱ

Becauseȱtheȱabsentȱclassȱmembers,ȱnoȱlessȱthanȱtheȱparties,ȱthusȱ“bargainedȱ

forȱ theȱ arbitrator’sȱ constructionȱ ofȱ theirȱ agreement”ȱ withȱ respectȱ toȱ classȱ

arbitrability,ȱ theȱarbitratorȱactedȱwithinȱherȱauthorityȱ inȱpurportingȱ toȱbindȱ theȱ

absentȱclassȱmembersȱtoȱclassȱprocedures.ȱȱOxfordȱHealth,ȱ569ȱU.S.ȱatȱ569ȱ(internalȱ

quotationȱmarksȱomitted).ȱ ȱByȱvirtueȱofȱtheȱabsentȱclassȱmembers’ȱcontractuallyȱ

expressedȱ consent,ȱ they,ȱ likeȱ theȱ parties,ȱ mayȱ beȱ boundȱ byȱ theȱ arbitrator’sȱ

determinationȱthatȱtheȱRESOLVEȱAgreementȱpermitsȱclassȱproceduresȱregardlessȱ

ofȱwhetherȱthatȱdeterminationȱis,ȱasȱtheȱDistrictȱCourtȱbelieves,ȱ“wrongȱasȱaȱmatterȱ

ofȱlaw.”ȱȱSp.ȱApp.ȱ8.ȱȱThatȱis,ȱourȱreasoningȱinȱJockȱIȱappliesȱwithȱequalȱforceȱtoȱtheȱ

absentȱclassȱmembers.ȱȱItȱisȱnotȱforȱus,ȱasȱaȱcourt,ȱtoȱdecideȱwhetherȱtheȱarbitrator’sȱ

classȱcertificationȱdecisionȱwasȱcorrectȱonȱtheȱmeritsȱofȱissuesȱsuchȱasȱcommonalityȱ

andȱ typicality.ȱ ȱWeȱmerelyȱdecideȱ thatȱ theȱarbitratorȱhadȱ theȱauthorityȱ toȱreachȱ

suchȱissuesȱevenȱwithȱrespectȱtoȱtheȱabsentȱclassȱmembers.ȱȱȱ
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TheȱDistrictȱCourt’sȱcontraryȱconclusionȱ isȱunderstandableȱ inȱ lightȱofȱthisȱ

Court’sȱ framingȱofȱ theȱ issueȱ inȱ Jockȱ II.ȱ ȱ Inȱ Jockȱ II,ȱweȱstatedȱ thatȱ Jockȱ Iȱ“didȱnotȱ

squarelyȱ addressȱ whetherȱ theȱ arbitratorȱ hadȱ theȱ powerȱ toȱ bindȱ absentȱ classȱ

membersȱ toȱ classȱ arbitrationȱ givenȱ thatȱ they,ȱ unlikeȱ theȱ partiesȱ here,ȱ neverȱ

consentedȱtoȱtheȱarbitratorȱdeterminingȱwhetherȱclassȱarbitrationȱwasȱpermissibleȱ

underȱ theȱagreementȱ inȱ theȱ firstȱplace.”ȱ ȱ703ȱF.ȱApp’xȱatȱ17.ȱ ȱ ȱThatȱobservationȱ

referredȱtoȱtheȱfactȱthatȱtheȱabsentȱclassȱmembers,ȱunlikeȱtheȱ254ȱplaintiffs,ȱdidȱnotȱ

affirmativelyȱoptȱinȱtoȱtheȱproceedingȱinȱwhichȱtheȱquestionȱwasȱsubmittedȱtoȱtheȱ

arbitrator.ȱ ȱOurȱ useȱ ofȱ “consent”ȱ asȱ aȱ shorthandȱ forȱ thatȱ factȱmayȱwellȱ haveȱ

obscuredȱ theȱpossibilityȱ thatȱ theȱabsentȱclassȱmembersȱconsentedȱ inȱaȱdifferentȱ

wayȱtoȱtheȱarbitrator’sȱauthorityȱtoȱdecideȱclassȱarbitrability.ȱȱȱȱȱ

Thatȱthoseȱabsentȱclassȱmembersȱdidȱnotȱexpresslyȱsubmitȱthemselvesȱtoȱthisȱ

particularȱarbitrator’sȱauthorityȱdoesȱnotȱalterȱourȱanalysis.ȱȱClassȱactionsȱthatȱbindȱ

absentȱ classȱ membersȱ asȱ partȱ ofȱ mandatoryȱ orȱ optȬoutȱ classesȱ areȱ routinelyȱ

adjudicatedȱbyȱarbitratorsȱandȱinȱourȱcourts.ȱȱSeeȱSupplementaryȱRuleȱ4;ȱFed.ȱR.ȱ

Civ.ȱP.ȱ23;ȱWalȬMartȱStores,ȱ Inc.ȱv.ȱDukes,ȱ564ȱU.S.ȱ338,ȱ361–63ȱ (2011).ȱ ȱSinceȱ theȱ

RESOLVEȱAgreementȱprovidesȱforȱ“theȱarbitrator”ȱtoȱdecideȱtheȱquestionȱofȱclassȱ

arbitrability,ȱ J.ȱApp.ȱ132,ȱ itȱmustȱmean,ȱasȱAppellantsȱstate,ȱ thatȱ ifȱanyȱSterlingȱ
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employeeȱinitiatesȱaȱputativeȱclassȱproceeding,ȱ“theȱarbitratorȱinȱthatȱproceedingȱ

[will]ȱ beȱ empoweredȱ toȱ decideȱ classȬarbitrability—and,ȱ ifȱ heȱ orȱ sheȱ [finds]ȱ itȱ

appropriate,ȱtoȱcertifyȱaȱclassȱencompassingȱotherȱemployees’ȱclaims.”ȱȱAppellantȱ

Br.ȱ23.ȱȱToȱholdȱotherwiseȱwouldȱbeȱinconsistentȱwithȱtheȱnatureȱofȱclassȱlitigationȱ

andȱwouldȱinȱeffectȱnegateȱtheȱpowerȱofȱtheȱarbitratorȱtoȱdecideȱtheȱquestionȱofȱ

classȱarbitrability.6ȱ

Norȱ isȱourȱdecisionȱ inconsistentȱwithȱ theȱprinciplesȱaffirmedȱ inȱPorzigȱv.ȱ

Dresdner,ȱKleinwort,ȱBenson,ȱN.ȱAm.ȱLLC,ȱ497ȱF.3dȱ133ȱ(2dȱCir.ȱ2007).ȱȱInȱPorzig,ȱweȱ

heldȱthatȱanȱarbitrationȱpanelȱwasȱwithoutȱjurisdictionȱtoȱorderȱaȱparty’sȱlawyerȱtoȱ

payȱbackȱtoȱtheȱparty,ȱPorzig,ȱtheȱlawyer’sȱcontingencyȱfee,ȱreasoningȱthatȱneitherȱ

Porzigȱnorȱhisȱlawyerȱhadȱagreedȱtoȱarbitrateȱaȱdisputeȱoverȱtheirȱfeeȱcontract.ȱȱWeȱ

explainedȱthatȱ“aȱpartyȱcannotȱbeȱforcedȱtoȱarbitrateȱanyȱdisputeȱthatȱ itȱhasȱnotȱ

obligatedȱitself,ȱbyȱcontract,ȱtoȱsubmitȱtoȱarbitration,”ȱandȱthatȱanȱarbitrationȱpanelȱ

 
6ȱThisȱlogicȱhasȱimplicitlyȱunderpinnedȱdecisionsȱholdingȱthatȱbecauseȱanȱarbitratorȱwasȱ
withinȱhisȱauthorityȱinȱdeterminingȱthatȱclassȱproceduresȱwereȱpermittedȱunderȱanȱ
agreement,ȱitȱfollowedȱthatȱtheȱarbitratorȱwasȱwithinȱhisȱauthorityȱtoȱcertifyȱaȱclass.ȱȱSee,ȱ
e.g.,ȱLongȱJohnȱSilver’sȱRests.,ȱInc.ȱv.ȱCole,ȱ514ȱF.3dȱ345,ȱ353ȱ(4thȱCir.ȱ2008);ȱJock,ȱ143ȱF.ȱ
Supp.ȱ3dȱatȱ129.ȱȱInȱJockȱII,ȱweȱfoundȱthisȱlogicȱinsufficientȱtoȱupholdȱtheȱarbitrator’sȱ
classȱdeterminationȱawardȱbecauseȱweȱdetermined,ȱinȱlightȱofȱtheȱSupremeȱCourt’sȱ
decisionȱinȱOxfordȱHealth,ȱthatȱthereȱwasȱanȱunsettledȱquestionȱasȱtoȱwhetherȱanȱ
arbitrator’sȱauthorityȱtoȱbindȱabsentȱclassȱmembersȱnecessarilyȱfollowedȱfromȱherȱ
authorityȱtoȱdetermineȱthatȱanȱagreementȱpermittedȱclassȱprocedures.ȱȱȱ
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“mayȱnotȱexceedȱtheȱpowerȱgrantedȱtoȱitȱbyȱtheȱpartiesȱinȱtheȱcontract.”ȱȱPorzig,ȱ497ȱ

F.3dȱatȱ140ȱ(internalȱquotationȱmarksȱomitted).ȱ ȱHere,ȱtheȱabsentȱclassȱmembersȱ

haveȱ“obligatedȱ[themselves],ȱbyȱcontract,ȱtoȱsubmitȱtoȱarbitration”ȱtheȱquestionȱ

ofȱclassȱarbitrability.ȱ ȱ Id.ȱ ȱ Indeed,ȱourȱconclusionȱ thatȱ theȱabsentȱclassȱmembersȱ

mayȱbeȱboundȱbyȱtheȱarbitrator’sȱclassȱarbitrabilityȱdeterminationȱrestsȱonȱtheȱfactȱ

thatȱ theȱ “selfȬlimitingȱ agreementȱ betweenȱ consentingȱ parties”ȱ inȱ thisȱ caseȱ

authorizesȱtheȱarbitratorȱtoȱdecideȱthatȱquestion.ȱȱId.ȱȱȱ

Finally,ȱbecauseȱourȱdecisionȱ restsȱ inȱpartȱonȱourȱ reasoningȱ inȱ Jockȱ I,ȱweȱ

addressȱ Sterling’sȱ argumentȱ thatȱ Jockȱ Iȱ isȱ noȱ longerȱ goodȱ lawȱ inȱ lightȱ ofȱ theȱ

SupremeȱCourt’sȱrecentȱdecisionȱinȱLampsȱPlus,ȱInc.ȱv.ȱVarela,ȱ139ȱS.ȱCt.ȱ1407ȱ(2019).7ȱȱ

InȱLampsȱPlus,ȱtheȱSupremeȱCourtȱheldȱthatȱ“anȱambiguousȱagreementȱcan[not]ȱ

provideȱtheȱnecessaryȱ‘contractualȱbasis’ȱforȱcompellingȱclassȱarbitration.”ȱȱ139ȱS.ȱ

Ct.ȱatȱ1415.ȱȱLampsȱPlusȱdoesȱnotȱundermineȱourȱreasoningȱinȱJockȱI.ȱȱFirst,ȱaȱcrucialȱ

differenceȱbetweenȱtheȱtwoȱcasesȱisȱthatȱtheȱpartiesȱinȱLampsȱPlusȱ“agreedȱthatȱaȱ

court,ȱnotȱanȱarbitrator,ȱshouldȱresolveȱtheȱquestionȱaboutȱclassȱarbitration.”ȱȱId.ȱatȱ

1417ȱn.4.ȱȱTheȱclassȱarbitrabilityȱdecisionȱinȱLampsȱPlusȱwasȱthereforeȱsubjectȱtoȱdeȱ

 
7ȱBecauseȱthisȱCourtȱwasȱawareȱthatȱtheȱSupremeȱCourt’sȱdecisionȱinȱLampsȱPlusȱwouldȱ
dealȱwithȱclassȱarbitrabilityȱissuesȱsimilarȱtoȱtheȱonesȱpresentedȱinȱthisȱcase,ȱweȱdeferredȱ
issuingȱanȱopinionȱuntilȱLampsȱPlusȱwasȱdecided.ȱ



19ȱ
 

novoȱ scrutinyȱ ratherȱ thanȱ theȱdeferentialȱ standardȱofȱ reviewȱ thatȱ circumscribesȱ

courts’ȱreviewȱofȱarbitrators’ȱdecisions.ȱȱSecond,ȱLampsȱPlusȱleavesȱundisturbedȱtheȱ

proposition,ȱ affirmedȱ inȱ StoltȬNielsen,ȱ thatȱ anȱ arbitrationȱ agreementȱ mayȱ beȱ

interpretedȱtoȱincludeȱimplicitȱconsentȱtoȱclassȱprocedures.ȱȱȱȱOurȱreasoningȱinȱJockȱ

Iȱ is,ȱmoreover,ȱ fullyȱ consistentȱwithȱ theȱSupremeȱCourt’sȱdecisionȱ inȱ theȱmoreȱ

analogousȱcaseȱofȱOxfordȱHealth,ȱ569ȱU.S.ȱ564.ȱ

Havingȱ determinedȱ thatȱ theȱ arbitratorȱ actedȱ withinȱ herȱ authorityȱ inȱ

purportingȱtoȱbindȱtheȱabsentȱclassȱmembersȱtoȱclassȱproceedings,ȱweȱnoteȱthatȱitȱ

remainsȱtoȱbeȱdecidedȱwhetherȱtheȱarbitratorȱexceededȱherȱauthorityȱinȱcertifyingȱ

anȱoptȬout,ȱasȱopposedȱtoȱaȱmandatory,ȱclassȱforȱinjunctiveȱandȱdeclaratoryȱrelief.ȱȱ

InȱtheȱdecisionȱthatȱweȱvacatedȱinȱJockȱII,ȱtheȱDistrictȱCourtȱheldȱthatȱinȱsoȱdoingȱ

theȱarbitratorȱexceededȱherȱauthority.ȱȱSeeȱJock,ȱ143ȱF.ȱSupp.ȱ3dȱatȱ130–34.ȱȱApplyingȱ

theȱappropriateȱSectionȱ10(a)(4)ȱstandard,ȱtheȱDistrictȱCourtȱconcludedȱthatȱunderȱ

Wal–MartȱStores,ȱInc.ȱv.ȱDukes,ȱ564ȱU.S.ȱ338ȱ(2011),ȱtheȱarbitratorȱactedȱ“outsideȱherȱ

authority”ȱ andȱ “inȱmanifestȱdisregardȱofȱ theȱ law”ȱbyȱprovidingȱputativeȱ classȱ

membersȱwithȱtheȱopportunityȱtoȱoptȱout.ȱȱId.ȱatȱ130,ȱ133.ȱȱTheȱcorrectnessȱofȱthatȱ

conclusionȱisȱnotȱbeforeȱusȱinȱthisȱappeal.ȱȱȱSeeȱAppellantȱBr.ȱ30ȱn.13; AppelleeȱBr.ȱ

9ȱn.2.ȱȱWeȱthereforeȱremandȱthisȱcaseȱtoȱtheȱDistrictȱCourtȱwithȱdirectionsȱtoȱdecideȱ
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thatȱissueȱafterȱallowingȱtheȱpartiesȱanȱopportunityȱtoȱpresentȱrenewedȱargumentȱ

inȱlightȱofȱanyȱsubsequentȱdevelopmentsȱinȱtheȱlaw.ȱ

V.ȱ

WeȱhaveȱconsideredȱallȱofȱSterling’sȱremainingȱargumentsȱandȱconcludeȱthatȱ

theyȱareȱwithoutȱmerit.ȱ ȱTheȱ judgmentȱofȱtheȱDistrictȱCourtȱisȱreversed,ȱandȱtheȱ

caseȱisȱremandedȱforȱfurtherȱproceedingsȱconsistentȱwithȱthisȱopinion.ȱ


