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3ODLQWLII�0D[ZHOO� *ROGVFKPLGW�� RQ� EHKDOI� RI� KLPVHOI� DQG� D� FODVV� RI� VLPLODUO\� VLWXDWHG�

SHUVRQV�� DQG� ZLWK� WKH� FRQVHQW� RI� 'HIHQGDQW� 5DFN� 5RRP� 6KRHV�� ,QF�� �³'HIHQGDQW´� RU� ³5DFN�

5RRP´��� UHVSHFWIXOO\� UHTXHVWV� WKH� HQWU\�RI� DQ�RUGHU� JUDQWLQJ�SUHOLPLQDU\� DSSURYDO�RI� WKH� FODVV�

DFWLRQ� VHWWOHPHQW� VHW� IRUWK� LQ� WKH� 3DUWLHV¶� 6HWWOHPHQW� $JUHHPHQW� �³6HWWOHPHQW� $JUHHPHQW´� RU�

³$JUHHPHQW´���FHUWLI\LQJ�D�FODVV�IRU�VHWWOHPHQW�SXUSRVHV��DQG�SURYLGLQJ�IRU�LVVXDQFH�RI�1RWLFH�WR�

WKH�6HWWOHPHQW�&ODVV����

,�� ,1752'8&7,21�

7KH�6HWWOHPHQW�$JUHHPHQW�PDNHV�DYDLODEOH�WR�HDFK�PHPEHU�RI�WKH�VHWWOHPHQW�FODVV�D�FDVK�

VHWWOHPHQW�RI�����DV�ZHOO�DV�D�����YRXFKHU�WKDW�FDQ�EH�XVHG�WR�SXUFKDVH�D�YDULHW\�RI�5DFN�5RRP�

SURGXFWV���,I�DSSURYHG��WKH�6HWWOHPHQW�ZLOO�EULQJ�DQ�HQG�WR�ZKDW�KDV�RWKHUZLVH�EHHQ��DQG�OLNHO\�

ZRXOG�FRQWLQXH�WR�EH��FRQWHQWLRXV�OLWLJDWLRQ�FHQWHUHG�RQ�XQVHWWOHG�OHJDO�TXHVWLRQV���

7KLV�PRWLRQ�VHHNV�WKH�HQWU\�RI�DQ�RUGHU�SURYLGLQJ�IRU��DPRQJ�RWKHU�WKLQJV��

��� 3UHOLPLQDU\�$SSURYDO�RI�WKH�6HWWOHPHQW��

������������������������������������������������������
�� 7KH� $JUHHPHQW� LV� DWWDFKHG� DV�([KLELW� $�� $OO� FDSLWDOL]HG� WHUPV� XVHG� KHUHLQ� KDYH� WKH� VDPH�
GHILQLWLRQV�DV�WKRVH�GHILQHG�LQ�WKH�$JUHHPHQW����
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��� 3UHOLPLQDU\�FHUWLILFDWLRQ�RI�D�6HWWOHPHQW�&ODVV�DQG�DSSRLQWPHQW�RI�WKH�3ODLQWLII�DV�&ODVV�

5HSUHVHQWDWLYH�DQG�3ODLQWLII¶V�FRXQVHO�DV�&ODVV�&RXQVHO��

��� $SSURYDO�RI�WKH�6HWWOHPHQW�$GPLQLVWUDWRU����

��� $SSURYDO�RI�WKH�1RWLFH�SURJUDP�GHVFULELQJ���

D�� 7KH�6HWWOHPHQW�DQG�WKH�6HWWOHPHQW�&ODVV�PHPEHUV¶�ULJKWV�ZLWK�UHVSHFW�WR�WKH�

6HWWOHPHQW���

E�� 7KH�SURSRVHG�5HOHDVH�RI�FODLPV��

F�� &ODVV�&RXQVHO¶V� UHTXHVW� IRU� DWWRUQH\V¶� IHHV� DQG� H[SHQVHV�� DV�ZHOO� D� 6HUYLFH�

$ZDUG�IRU�WKH�&ODVV�5HSUHVHQWDWLYH��DQG�

G�� 7KH�SURFHGXUH�IRU�RSWLQJ�RXW�RI�RU�REMHFWLQJ�WR�WKH�6HWWOHPHQW��

��� $SSURYDO�RI�WKH�&ODLPV�SURFHVV��DQG�

��� 7KH� VFKHGXOLQJ� RI� D� )LQDO� $SSURYDO� +HDULQJ� WR� FRQVLGHU� )LQDO� $SSURYDO� RI� WKH�

6HWWOHPHQW���

7KH� 3DUWLHV¶� SURSRVHG� 6HWWOHPHQW� LV� H[FHHGLQJO\� IDLU� DQG� ZHOO� ZLWKLQ� WKH� UDQJH� RI�

3UHOLPLQDU\�$SSURYDO� IRU� VHYHUDO� UHDVRQV��See�'HFODUDWLRQ� RI�0DQXHO�+LUDOGR� DW� �� ��� DWWDFKHG�

KHUHWR�DV�([KLELW�%���)LUVW��LW�SURYLGHV�UHOLHI�IRU�6HWWOHPHQW�&ODVV�0HPEHUV�ZKHUH�WKHLU�UHFRYHU\��

LI� DQ\�� ZRXOG� RWKHUZLVH� EH� XQFHUWDLQ�� HVSHFLDOO\� JLYHQ� 'HIHQGDQW¶V� DELOLW\� DQG� ZLOOLQJQHVV� WR�

FRQWLQXH� LWV� YLJRURXV� GHIHQVH� RI� WKH� FDVH� DQG� XQLTXH� ILQDQFLDO� FLUFXPVWDQFHV�� 6HFRQG�� WKH�

6HWWOHPHQW� ZDV� UHDFKHG� RQO\� DIWHU� ILUVW� HQJDJLQJ� LQ� H[WHQVLYH� GLVFRYHU\�� GHSRVLWLRQV�� PRWLRQ�

SUDFWLFH��DQG�H[WHQVLYH�DUP¶V�OHQJWK�QHJRWLDWLRQV��7KLUG��WKH�6HWWOHPHQW�ZDV�QRW�FRQGLWLRQHG�RQ�

DQ\�DPRXQW�RI�DWWRUQH\V¶�IHHV�IRU�&ODVV�&RXQVHO�RU�6HUYLFH�$ZDUG�IRU�3ODLQWLII��ZKLFK�VSHDNV�WR�

WKH�IXQGDPHQWDO�IDLUQHVV�RI�WKH�SURFHVV��+LUDOGR�'HFO��DW������

)RU�DOO�RI�WKHVH�UHDVRQV��DQG�DV�IXUWKHU�GHVFULEHG�EHORZ��3ODLQWLII�UHVSHFWIXOO\�UHTXHVWV�WKDW�

WKH�&RXUW�SUHOLPLQDULO\�DSSURYH�WKH�6HWWOHPHQW���

,,�� �%$&.*5281'�

7KH�7HOHSKRQH�&RQVXPHU�3URWHFWLRQ�$FW�����8�6�&���������³7&3$´���DQG�LWV�LPSOHPHQWLQJ�

UHJXODWLRQV�ZHUH� HQDFWHG�E\�&RQJUHVV� DQG� WKH�)HGHUDO�&RPPXQLFDWLRQV�&RPPLVVLRQ� WR� ³RIIHU�

FRQVXPHUV� JUHDWHU� SURWHFWLRQ� IURP� LQWUXVLYH� WHOHPDUNHWLQJ� FDOOV«�´��'HIHQGDQW� LQLWLDWHG� D� WH[W�

PHVVDJH�FDPSDLJQ� LQ�ZKLFK�D� WH[W�PHVVDJH�ZDV� VHQW� WR�3ODLQWLII� DQG�DSSUR[LPDWHO\�����������

������������������������������������������������������
Ϯ� �)HGHUDO�&RPPXQLFDWLRQV�&RPPLVVLRQ��6PDOO�(QWLW\�&RPSOLDQFH�*XLGH�IRU� WKH�7&3$��GDWHG�
0D\������������KWWSV���DSSV�IFF�JRY�HGRFVBSXEOLF�DWWDFKPDWFK�'$��������$��SGI��
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RWKHU� LQGLYLGXDOV��3ODLQWLII�DOOHJHG�WKDW� WKLV�FDPSDLJQ�YLRODWHG�WKH�7&3$�EHFDXVH�WKH�PHVVDJHV�

ZHUH� VHQW� WR� FRQVXPHUV� XVLQJ� DQ� DXWRPDWLF� WHOHSKRQH� GLDOLQJ� V\VWHP�ZLWKRXW� H[SUHVV� ZULWWHQ�

FRQVHQW���'HIHQGDQW�GHQLHV�DQ\�ZURQJ�GRLQJ�DQG�YDULRXV�FKDOOHQJHV�WR�FODVV�FHUWLILFDWLRQ�DQG�WKH�

PHULWV�RI�3ODLQWLII¶V�FODLP���

,,,�� 6800$5<�2)�7+(�6(77/(0(17�7(506�

7KH�IROORZLQJ�LV�D�VXPPDU\�RI�WKH�PDWHULDO�WHUPV�RI�WKH�6HWWOHPHQW���

D�� 7KH�6HWWOHPHQW�&ODVV�
7KH�SURSRVHG�6HWWOHPHQW�HVWDEOLVKHV�D�6HWWOHPHQW�&ODVV�DV�IROORZV��

����$OO�SHUVRQV�ZLWKLQ�WKH�8QLWHG�6WDWHV�����ZKR�HQUROOHG�LQ�WKH�5DFN�5RRP�
5HZDUGV�3URJUDP�RU�WKH�2II�%URDGZD\�5HZDUGV�3URJUDP�DW�WKH�SRLQW�RI�
VDOH�����E\�JLYLQJ�WKHLU�FHOOXODU�WHOHSKRQH�QXPEHU�YHUEDOO\�WR�WKH�FDVKLHU��
DQG�����ZKR�UHFHLYHG�D�5DFN�5RRP�5HZDUGV�3URJUDP�RU�2II�%URDGZD\�
5HZDUGV�3URJUDP�WH[W�PHVVDJH�����IURP�$SULO���������WKURXJK�WKH�GDWH�RI�
FHUWLILFDWLRQ��

�
([FOXGHG�IURP�WKH�6HWWOHPHQW�&ODVV�DUH������ WKH�WULDO� MXGJH�SUHVLGLQJ�RYHU� WKLV�FDVH������

5DFN�5RRP��DV�ZHOO�DV�DQ\�SDUHQW��VXEVLGLDU\��DIILOLDWH��RU�FRQWURO�SHUVRQ�RI�5DFN�5RRP��DQG�WKH�

RIILFHUV��GLUHFWRUV��DJHQWV��VHUYDQWV��RU�HPSOR\HHV�RI�5DFN�5RRP������DQ\�RI�WKH�5HOHDVHG�3DUWLHV��

���� WKH�LPPHGLDWH�IDPLO\�RI�DQ\�VXFK�SHUVRQ�V���DQ\�6HWWOHPHQW�&ODVV�0HPEHU�ZKR�KDV�WLPHO\�

RSWHG�RXW�RI� WKLV�SURFHHGLQJ��DQG�����3ODLQWLII¶V�&RXQVHO�� WKHLU�HPSOR\HHV��DQG�WKHLU� LPPHGLDWH�

IDPLO\��

E�� 6HWWOHPHQW�&RQVLGHUDWLRQ�
3XUVXDQW� WR� WKH� 6HWWOHPHQW�� 'HIHQGDQW� KDV� DJUHHG� WR� PDNH� XS� WR� ��� LQ� FDVK� SHU� FODVV�

PHPEHU�� DV� ZHOO� DV� ���� LQ� SXUFKDVH� YRXFKHUV� SHU� FODVV� PHPEHU�� DYDLODEOH� IRU� WKH� EHQHILW� RI�

6HWWOHPHQW�&ODVV�0HPEHUV��³6HWWOHPHQW�)XQG´�����

F�� 7KH�1RWLFH�3URJUDP�
3HQGLQJ� WKLV� &RXUW¶V� DSSURYDO�� .&&�� //&� �³.&&´�� �� ZLOO� VHUYH� DV� WKH� 1RWLFH�

$GPLQLVWUDWRU��DQG�ZLOO�EH�UHVSRQVLEOH�IRU�DGPLQLVWUDWLQJ�WKH�1RWLFH�3URJUDP��7KH�1RWLFH�3URJUDP�

FRQVLVWV�RI�ILYH�GLIIHUHQW�FRPSRQHQWV������(�0DLO�1RWLFH������/RQJ�)RUP�1RWLFH������3XEOLFDWLRQ�

1RWLFH������D�6HWWOHPHQW�:HEVLWH��DQG�����D�WROO�IUHH�QXPEHU��7KH�IRUPV�RI�WKH�SURSRVHG�QRWLFHV�

DJUHHG�XSRQ�E\�&ODVV�&RXQVHO�DQG�'HIHQGDQW��VXEMHFW�WR�WKLV�&RXUW¶V�DSSURYDO�DQG�RU�PRGLILFDWLRQ��

DUH�DWWDFKHG�WR�WKH�6HWWOHPHQW�$JUHHPHQW�DV�H[KLELWV����
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7KH�1RWLFH�SURJUDP�LV�GHVLJQHG�WR�SURYLGH�WKH�6HWWOHPHQW�&ODVV�ZLWK�LPSRUWDQW�LQIRUPDWLRQ�

UHJDUGLQJ�WKH�6HWWOHPHQW�DQG�WKHLU�ULJKWV�WKHUHXQGHU��LQFOXGLQJ�D�GHVFULSWLRQ�RI�WKH�PDWHULDO�WHUPV�

RI�WKH�6HWWOHPHQW��D�GDWH�E\�ZKLFK�6HWWOHPHQW�&ODVV�PHPEHUV�PD\�H[FOXGH�WKHPVHOYHV�IURP�RU�

³RSW�RXW´�RI�WKH�6HWWOHPHQW�&ODVV��D�GDWH�E\�ZKLFK�6HWWOHPHQW�&ODVV�0HPEHUV�PD\�REMHFW�WR�WKH�

6HWWOHPHQW��&ODVV�&RXQVHO¶V�IHH�DSSOLFDWLRQ�DQG�RU�WKH�UHTXHVW�IRU�D�6HUYLFH�$ZDUG��WKH�GDWH�RI�WKH�

)LQDO�$SSURYDO�+HDULQJ�� LQIRUPDWLRQ�UHJDUGLQJ�WKH�6HWWOHPHQW�:HEVLWH�ZKHUH�6HWWOHPHQW�&ODVV�

PHPEHUV�PD\�DFFHVV�WKH�$JUHHPHQW��DQG�RWKHU�LPSRUWDQW�GRFXPHQWV���

L�� (�0DLO�1RWLFH�

7KH�SULPDU\�IRUP�RI�QRWLFH�VKDOO�EH�(�0DLO�1RWLFH��LQ�YLHZ�RI�'HIHQGDQW¶V�DFFHVV�WR�WKH�H�

PDLO�DGGUHVVHV� IRU�DSSUR[LPDWHO\�KDOI�RI� WKH�6HWWOHPHQW�&ODVV��$�FRS\�RI� WKH�(�0DLO�1RWLFH� LV�

DWWDFKHG�WR�WKH�6HWWOHPHQW�$JUHHPHQW�DV�([KLELW����,QGLYLGXDOV�ZKR�UHFHLYH�(�0DLO�1RWLFH�ZLOO�

KDYH� WKH� RSWLRQ� RI�PDLOLQJ� LQ� WKH�&ODLP�)RUP� RU� YLVLWLQJ� WKH� 6HWWOHPHQW�:HEVLWH� �ZZZ�5DFN�

5RRP7&3$VHWWOHPHQW�FRP��WR�GRZQORDG�DQG�ILOH�D�&ODLP�)RUP���

(�0DLO� 1RWLFH� ZLOO� EH� FRPSOHWHG� QR� ODWHU� WKDQ� ��� GD\V� DIWHU� HQWU\� RI� WKH� 3UHOLPLQDU\�

$SSURYDO�2UGHU��DQG�FODLPV�PD\�EH�PDGH�WKURXJK����GD\V�DIWHU�WKH�)LQDO�$SSURYDO�2UGHU��

LL�� /RQJ�)RUP�1RWLFH�
(�0DLO� DQG�3XEOLFDWLRQ�1RWLFH�ZLOO� DOO� FRQWDLQ� WKH� DGGUHVV� IRU� WKH� 6HWWOHPHQW�:HEVLWH��

ZZZ�5DFN5RRP7&3$VHWWOHPHQW�FRP�� 2Q� WKH� ZHEVLWH�� 6HWWOHPHQW� &ODVV� PHPEHUV� ZLOO� ILQG�

LPSRUWDQW�GRFXPHQWV�DQG�FRXUW�ILOLQJV��LQFOXGLQJ�WKH�/RQJ�)RUP�1RWLFH��ZKLFK�ZLOO�FRQWDLQ�PRUH�

GHWDLO� WKDQ� WKH�(�0DLO�1RWLFH�� �$�FRS\�RI� WKH�/RQJ�)RUP�1RWLFH� LV�DWWDFKHG� WR� WKH�6HWWOHPHQW�

$JUHHPHQW� DV� ([KLELW� ��� )XUWKHU�� WKH� /RQJ� )RUP� 1RWLFH� ZLOO� EH� VHQW� WR� DOO� 6HWWOHPHQW� &ODVV�

PHPEHUV�ZKR�FRQWDFW�WKH�6HWWOHPHQW�$GPLQLVWUDWRU�E\�WHOHSKRQH�RU�HPDLO�DQG�UHTXHVW�D�FRS\���

LLL�� 3XEOLFDWLRQ�1RWLFH��
3XEOLFDWLRQ�1RWLFH�ZLOO�FRQVLVW�RI�QRWLFH�RI�WKH�LQVWDQW�VHWWOHPHQW�RQ�HDFK�UHFHLSW�IRU�HDFK�LQ�

VWRUH�SXUFKDVH�PDGH�E\�D�6HWWOHPHQW�&ODVV�0HPEHU���6XFK�QRWLFH�ZLOO�FRQWDLQ�WKH�DGGUHVV�IRU�WKH�6HWWOHPHQW�

:HEVLWH��ZZZ�5DFN�5RRP7&3$VHWWOHPHQW�FRP���$�FRS\�RI�WKH�3XEOLFDWLRQ�1RWLFH�LV�DWWDFKHG�WR�WKH�

6HWWOHPHQW�$JUHHPHQW�DV�([KLELW�����

LY�� 6HWWOHPHQW�:HEVLWH�	�7ROO�)UHH�7HOHSKRQH�1XPEHU�

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� ZLOO� HVWDEOLVK� D� 6HWWOHPHQW� :HEVLWH� DV� D� PHDQV� IRU�

6HWWOHPHQW� &ODVV� PHPEHUV� WR� REWDLQ� QRWLFH� RI�� DQG� LQIRUPDWLRQ� DERXW�� WKH� 6HWWOHPHQW�� 7KH�

6HWWOHPHQW�:HEVLWH�ZLOO�EH�HVWDEOLVKHG�E\� WKH�&ODVV�1RWLFH�'DWH��7KH�6HWWOHPHQW�:HEVLWH�ZLOO�
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LQFOXGH�DQ�RQOLQH�SRUWDO�WR�ILOH�&ODLP�)RUPV��K\SHUOLQNV�WR�WKH�6HWWOHPHQW��WKH�/RQJ�)RUP�1RWLFH��

WKH� 3UHOLPLQDU\�$SSURYDO�2UGHU�� DQG� RWKHU� VXFK� GRFXPHQWV� DV�&ODVV�&RXQVHO� DQG� FRXQVHO� IRU�

'HIHQGDQW� DJUHH� WR�SRVW�RU� WKDW� WKH�&RXUW� RUGHUV�EH�SRVWHG�RQ� WKH�6HWWOHPHQW�:HEVLWH�� �7KHVH�

GRFXPHQWV�ZLOO�UHPDLQ�RQ�WKH�6HWWOHPHQW�:HEVLWH�DW�OHDVW�XQWLO�)LQDO�$SSURYDO��

7KH� 6HWWOHPHQW� $GPLQLVWUDWRU� ZLOO� DOVR� HVWDEOLVK� DQG� PDLQWDLQ� DQ� DXWRPDWHG� WROO�IUHH�

WHOHSKRQH�OLQH�IRU�6HWWOHPHQW�&ODVV�PHPEHUV�WR�FDOO�ZLWK�6HWWOHPHQW�UHODWHG�LQTXLULHV��Id���

G�� &ODLPV�3URFHVV�
7KH� &ODLPV� 3URFHVV� KHUH� LV� VWUDLJKWIRUZDUG�� HDV\� WR� XQGHUVWDQG� IRU� 6HWWOHPHQW� &ODVV�

PHPEHUV�� DQG� GHVLJQHG� VR� WKDW� WKH\� FDQ� HDVLO\� FODLP� WR� WKHLU� SRUWLRQ� RI� WKH� 6HWWOHPHQW� )XQG��

+LUDOGR�'HFO��DW�������6HWWOHPHQW�&ODVV�PHPEHUV�ZLOO�PDNH�D�FODLP�E\�VXEPLWWLQJ�D�YDOLG�&ODLP�

)RUP�WR�WKH�&ODLPV�$GPLQLVWUDWRU��ZKLFK�ZLOO�WKHQ�EH�HYDOXDWHG�IRU�WLPHOLQHVV�DQG�FRPSOHWHQHVV���

$�FRS\�RI�WKH�&ODLP�)RUP�LV�DWWDFKHG�WR�WKH�6HWWOHPHQW�$JUHHPHQW�DV�([KLELW�����&ODLP�)RUPV�

PD\�EH�VHQW�LQ�E\�KDUG�FRS\�RU�VXEPLWWHG�HOHFWURQLFDOO\�RQ�WKH�6HWWOHPHQW�:HEVLWH��7KH�&ODLP�

)RUP�UHTXLUHV�EDVLF�LQIRUPDWLRQ�IURP�6HWWOHPHQW�&ODVV�PHPEHUV������QDPH������FXUUHQW�DGGUHVV��

����FHOOXODU� WHOHSKRQH�QXPEHU�V��DW�ZKLFK�VKH�RU�KH�ZDV�VHQW�D�WH[W�PHVVDJH��DQG�����D�FXUUHQW�

FRQWDFW� WHOHSKRQH� QXPEHU�� 2QFH� D� 6HWWOHPHQW� &ODVV� PHPEHU� VXEPLWV� D� &ODLP� )RUP� WKDW� LV�

DSSURYHG�E\�WKH�6HWWOHPHQW�$GPLQLVWUDWRU��WKH�6HWWOHPHQW�&ODVV�0HPEHU�ZLOO�WKHQ�EH�HOLJLEOH�WR�

DXWRPDWLFDOO\� UHFHLYH� D� FDVK� SD\PHQW�� � 8QWLPHO\� RU� RWKHUZLVH� GHILFLHQW� &ODLP� )RUPV�ZLOO� EH�

UHMHFWHG�DQG�WKRVH�6HWWOHPHQW�&ODVV�0HPEHUV�ZLOO�QRW�UHFHLYH�D�6HWWOHPHQW�)XQG�3D\PHQW���,I�WKRVH�

VDPH�6HWWOHPHQW�&ODVV�0HPEHUV�DOVR� IDLO� WR� WLPHO\�RSW�RXW�� WKH\�ZLOO� UHPDLQ� LQ� WKH�6HWWOHPHQW�

&ODVV�DQG�WKHLU�FODLPV�ZLOO�EH�UHOHDVHG��&ODLP�)RUPV�FDQ�EH�VXEPLWWHG�XQWLO����GD\V�IROORZLQJ�WKH�

)LQDO�$SSURYDO�2UGHU���

H�� $OORFDWLRQ�RI�WKH�6HWWOHPHQW�)XQG�3D\PHQWV�
'HIHQGDQW�ZLOO�PDNH�DYDLODEOH�XS�WR����LQ�FDVK�DQG�����LQ�SXUFKDVH�YRXFKHUV�SHU�FODVV�

PHPEHU��IRU�WKH�EHQHILW�RI�6HWWOHPHQW�&ODVV�0HPEHUV��WKH�³6HWWOHPHQW�)XQG´���(DFK�6HWWOHPHQW�

&ODVV�0HPEHU�ZKR�VXEPLWV�D�WLPHO\��YDOLG��FRUUHFW�DQG�YHULILHG�&ODLP�)RUP�E\�WKH�&ODLP�'HDGOLQH�

LQ� WKH� PDQQHU� UHTXLUHG� E\� WKLV� $JUHHPHQW�� PDNLQJ� DOO� WKH� UHTXLUHG� DIILUPDWLRQV� DQG�

UHSUHVHQWDWLRQV��VKDOO�EH�VHQW�D�&ODLP�6HWWOHPHQW�&KHFN�E\�WKH�$GPLQLVWUDWRU�LQ�WKH�DPRXQW�RI�)LYH�

'ROODUV�DQG�=HUR�&HQWV����������DV�ZHOO�DV�D�7HQ�'ROODU����������SXUFKDVH�YRXFKHU��OHVV�DQ\�1RWLFH�

DQG�$GPLQLVWUDWLRQ�&RVWV��$WWRUQH\V¶�)HHV�DQG�([SHQVHV��DQG�6HUYLFH�$ZDUG��6HWWOHPHQW�&ODVV�

&ODLPDQWV�ZLOO�EH�VHQW� WKHLU�&ODLP�6HWWOHPHQW�3D\PHQWV� WR� WKH�DGGUHVV� WKH\�VXEPLWWHG�RQ�WKHLU�
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&ODLP�)RUP���

I�� 6HWWOHPHQW�$GPLQLVWUDWRU��

3HQGLQJ� WKLV�&RXUW¶V� DSSURYDO��.&&�� VKDOO� VHUYH� DV� WKH�6HWWOHPHQW�$GPLQLVWUDWRU�� �7KH�

6HWWOHPHQW�$GPLQLVWUDWRU¶V�UHVSRQVLELOLWLHV�PD\�LQFOXGH��EXW�DUH�QRW�QHFHVVDULO\�OLPLWHG�WR����

L�� REWDLQLQJ�IURP�&ODVV�&RXQVHO�DQG�'HIHQGDQW�FHOOXODU�WHOHSKRQH�LQIRUPDWLRQ��DQG�WR�

WKH�H[WHQW�LW�LV�DYDLODEOH��QDPH��HPDLO��DQG�DGGUHVV�LQIRUPDWLRQ��IRU�6HWWOHPHQW�&ODVV�

PHPEHUV���

LL�� SURYLGLQJ�(�0DLO�DQG�3XEOLFDWLRQ�1RWLFH��

LLL�� SURYLGLQJ�/RQJ�)RUP�1RWLFH�WR�6HWWOHPHQW�&ODVV�PHPEHUV��

LY�� HVWDEOLVKLQJ�DQG�PDLQWDLQLQJ�WKH�6HWWOHPHQW�ZHEVLWH��

Y�� HVWDEOLVKLQJ�DQG�PDLQWDLQLQJ�D�SRVW�RIILFH�ER[�IRU� UHTXHVWV� IRU�H[FOXVLRQ�IURP�WKH�

6HWWOHPHQW�&ODVV��

YL�� UHFHLYLQJ��HYDOXDWLQJ��DQG�SURFHVVLQJ�&ODLP�)RUPV��

YLL�� DGYLVLQJ�6HWWOHPHQW�&ODVV�PHPEHUV�LI�WKHLU�&ODLP�)RUPV�DUH�GHILFLHQW���

YLLL�� SURYLGLQJ�ZHHNO\�UHSRUWV�DERXW�WKH�1RWLFH�SODQ�DQG�QXPEHU�DQG�LGHQWLW\�RI�RSW�RXWV�

�LI�DQ\��WR�&ODVV�&RXQVHO�DQG�'HIHQGDQW¶V�FRXQVHO��

L[�� HVWDEOLVKLQJ�DQG�PDLQWDLQLQJ�DQ�DXWRPDWHG�DQG�WROO�IUHH�WHOHSKRQH�OLQH�IRU�6HWWOHPHQW�

&ODVV�PHPEHUV�WR�FDOO�ZLWK�6HWWOHPHQW�UHODWHG�LQTXLULHV��DQG�DQVZHU�WKH�TXHVWLRQV�RI�

6HWWOHPHQW�&ODVV�PHPEHUV�ZKR�FDOO�ZLWK�RU�RWKHUZLVH�FRPPXQLFDWH�VXFK�LQTXLULHV��

[�� UHVSRQGLQJ�WR�DQ\�6HWWOHPHQW�&ODVV�PHPEHU�LQTXLULHV��

[L�� SURFHVVLQJ�DOO�UHTXHVWV�IRU�H[FOXVLRQ�IURP�WKH�6HWWOHPHQW�&ODVV��

[LL�� DW�&ODVV�&RXQVHO¶V�UHTXHVW��DQG�LQ�DGYDQFH�RI�WKH�)LQDO�$SSURYDO�+HDULQJ��SUHSDULQJ�

D�GHFODUDWLRQ�WR�VXEPLW�WR�WKH�&RXUW�WKDW�LGHQWLILHV�HDFK�6HWWOHPHQW�&ODVV�PHPEHU�ZKR�

WLPHO\�DQG�SURSHUO\�UHTXHVWHG�H[FOXVLRQ�IURP�WKH�6HWWOHPHQW�&ODVV��

[LLL�� GLVWULEXWLQJ�6HWWOHPHQW�)XQG�3D\PHQWV��

J�� 2SW�2XW�DQG�2EMHFWLRQ�3URFHGXUHV�
6HWWOHPHQW�&ODVV�PHPEHUV�ZKR�GR�QRW�ZLVK�WR�SDUWLFLSDWH�LQ�WKH�6HWWOHPHQW�PD\�RSW�RXW�RI�

WKH� 6HWWOHPHQW� E\� VHQGLQJ� D� ZULWWHQ� UHTXHVW� WR� WKH� 6HWWOHPHQW� $GPLQLVWUDWRU� DW� WKH� DGGUHVV�

GHVLJQDWHG� LQ� WKH�1RWLFH��6HWWOHPHQW�&ODVV�PHPEHUV�ZKR� WLPHO\�RSW�RXW�RI� WKH�6HWWOHPHQW�ZLOO�

SUHVHUYH�WKHLU�ULJKWV�WR�LQGLYLGXDOO\�SXUVXH�DQ\�FODLPV�WKH\�PD\�KDYH�DJDLQVW�'HIHQGDQW��VXEMHFW�

WR�DQ\�GHIHQVHV�WKDW�'HIHQGDQW�PD\�KDYH�DJDLQVW�WKRVH�FODLPV��7KH�6HWWOHPHQW�$JUHHPHQW�GHWDLOV�
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WKH�UHTXLUHPHQWV�WR�SURSHUO\�RSW�RXW�RI�WKH�6HWWOHPHQW�&ODVV��$�6HWWOHPHQW�&ODVV�PHPEHU�PXVW�

RSW�RXW�RI�WKH�6HWWOHPHQW�&ODVV�E\�WKH�2SW�2XW�3HULRG��ZKLFK�LV����GD\V�DIWHU�WKH�&ODVV�1RWLFH�

'DWH���7KH�6HWWOHPHQW�$GPLQLVWUDWRU�ZLOO�FRPPXQLFDWH�DQ\�RSW�RXW�UHTXHVWV�WR�&ODVV�&RXQVHO�DQG�

'HIHQGDQW¶V�&RXQVHO��ZKR�ZLOO� LQ� WXUQ� UHSRUW� WKHP� WR� WKH�&RXUW� DV� SDUW� RI� WKH�)LQDO�$SSURYDO�

+HDULQJ�DQG�WKRVH�QDPHV�ZLOO�EH�UHIHUHQFHG�LQ�DQ�H[KLELW�WR�WKH�)LQDO�$SSURYDO�2UGHU���

6HWWOHPHQW�&ODVV�0HPEHUV�ZKR�ZLVK�WR�ILOH�DQ�REMHFWLRQ�WR�WKH�6HWWOHPHQW�PXVW�GR�VR�QR�

ODWHU�WKDQ����GD\V�DIWHU�WKH�&ODVV�1RWLFH�'DWH���3HQGLQJ�&RXUW�DSSURYDO��IRU�DQ�REMHFWLRQ�WR�EH�

FRQVLGHUHG�E\�WKH�&RXUW��LW�PXVW�LQFOXGH�WKH�IROORZLQJ���

D�� WKH�QDPH�RI�WKH�$FWLRQ��

E�� WKH�REMHFWRU¶V�IXOO�QDPH��DGGUHVV�DQG�WHOHSKRQH�QXPEHU��

F�� DQ� H[SODQDWLRQ� RI� WKH� EDVLV� XSRQ�ZKLFK� WKH� REMHFWRU� FODLPV� WR� EH� D� 6HWWOHPHQW�&ODVV�

0HPEHU��

G�� DOO�JURXQGV�IRU�WKH�REMHFWLRQ��DFFRPSDQLHG�E\�DQ\�OHJDO�VXSSRUW�IRU�WKH�REMHFWLRQ�NQRZQ�

WR�WKH�REMHFWRU�RU�KLV�FRXQVHO��

H�� WKH�QXPEHU�RI�WLPHV�LQ�ZKLFK�WKH�REMHFWRU�KDV�REMHFWHG�WR�D�FODVV�DFWLRQ�VHWWOHPHQW�ZLWKLQ�

WKH�ILYH�\HDUV�SUHFHGLQJ�WKH�GDWH�WKDW�WKH�REMHFWRU�ILOHV�WKH�REMHFWLRQ��WKH�FDSWLRQ�RI�HDFK�

FDVH�LQ�ZKLFK�WKH�REMHFWRU�KDV�PDGH�VXFK�DQ�REMHFWLRQ��DQG�D�FRS\�RI�DQ\�RUGHUV�UHODWHG�

WR�RU�UXOLQJ�XSRQ�WKH�REMHFWRU¶V�SULRU�VXFK�REMHFWLRQV�WKDW�ZHUH�LVVXHG�E\�WKH�WULDO�DQG�

DSSHOODWH�FRXUWV�LQ�HDFK�OLVWHG�FDVH��

I�� WKH�LGHQWLW\�RI�DOO�FRXQVHO�ZKR�UHSUHVHQW�WKH�REMHFWRU�� LQFOXGLQJ�DQ\�IRUPHU�RU�FXUUHQW�

FRXQVHO�ZKR�PD\�VHHN�WR�FODLP�FRPSHQVDWLRQ�IRU�DQ\�UHDVRQ�UHODWHG�WR�WKH�REMHFWLRQ�WR�

WKH�6HWWOHPHQW�RU�WKH�DSSOLFDWLRQ�IRU�)HHV�DQG�([SHQVHV��

J�� D�FRS\�RI�DQ\�RUGHUV�UHODWHG�WR�RU�UXOLQJ�XSRQ�FRXQVHO¶V�RU�WKH�FRXQVHO¶V�ODZ�ILUP¶V�SULRU�

REMHFWLRQV�PDGH�E\�LQGLYLGXDOV�RU�RUJDQL]DWLRQV�UHSUHVHQWHG�E\�WKDW�FRXQVHO�WKDW�ZHUH�

LVVXHG�E\�WKH�WULDO�DQG�DSSHOODWH�FRXUWV�LQ�HDFK�OLVWHG�FDVH�LQ�ZKLFK�WKH�REMHFWRU¶V�FRXQVHO�

DQG�RU�FRXQVHO¶V�ODZ�ILUP�KDYH�REMHFWHG�WR�D�FODVV�DFWLRQ�VHWWOHPHQW�ZLWKLQ�WKH�SUHFHGLQJ�

��\HDUV���

K�� DQ\�DQG�DOO�DJUHHPHQWV�WKDW�UHODWH�WR�WKH�REMHFWLRQ�RU�WKH�SURFHVV�RI�REMHFWLQJ²�ZKHWKHU�

ZULWWHQ�RU�RUDO²EHWZHHQ�REMHFWRU�RU�REMHFWRU¶V�FRXQVHO�DQG�DQ\�RWKHU�SHUVRQ�RU�HQWLW\��

L�� WKH�LGHQWLW\�RI�DOO�FRXQVHO��LI�DQ\��UHSUHVHQWLQJ�WKH�REMHFWRU�ZKR�ZLOO�DSSHDU�DW�WKH�)LQDO�

$SSURYDO�+HDULQJ��
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M�� D�VWDWHPHQW�FRQILUPLQJ�ZKHWKHU�WKH�REMHFWRU�LQWHQGV�WR�SHUVRQDOO\�DSSHDU�DQG�RU�WHVWLI\�

DW�WKH�)LQDO�$SSURYDO�+HDULQJ��

N�� D�OLVW�RI�DOO�SHUVRQV�ZKR�ZLOO�EH�FDOOHG�WR�WHVWLI\�DW�WKH�)LQDO�$SSURYDO�+HDULQJ�LQ�VXSSRUW�

RI�WKH�REMHFWLRQ��DQG�

O�� WKH�REMHFWRU¶V�VLJQDWXUH��DQ�DWWRUQH\¶V�VLJQDWXUH�LV�QRW�VXIILFLHQW���

K�� 5HOHDVH�RI�&ODLPV�
,Q�H[FKDQJH�IRU�WKH�6HWWOHPHQW�FRQVLGHUDWLRQ��3ODLQWLII�DQG�DOO�6HWWOHPHQW�&ODVV�0HPEHUV��

KDYH�DJUHHG�WR�WKH�UHOHDVH�DV�GHILQHG�LQ�WKH�$JUHHPHQW��

L�� &ODVV�&RXQVHO�)HHV�DQG�([SHQVHV�DQG�3ODLQWLII¶V�6HUYLFH�$ZDUG�

'HIHQGDQW� KDV� DJUHHG� QRW� WR� RSSRVH� &ODVV� &RXQVHO¶V� UHTXHVW� IRU� DWWRUQH\V¶� IHHV� DQG�

H[SHQVHV�RI�XS� WR��������RI� WKH�FDVK�FRPSRQHQW�RI� WKH�6HWWOHPHQW�)XQG�� �'HIHQGDQW�KDV�DOVR�

DJUHHG�QRW�WR�RSSRVH�DQ�DSSOLFDWLRQ�IRU�D�6HUYLFH�$ZDUG�IRU�WKH�3ODLQWLII�XS�WR�������������7KH�

&RXUW�VKRXOG�FRQVLGHU�ZKHWKHU�WR�JUDQW�RU�GHQ\�WKLV�DZDUG�VHSDUDWH�DQG�DSDUW�IURP�LWV�FRQVLGHUDWLRQ�

RI�WKH�IDLUQHVV�DQG�UHDVRQDEOHQHVV�RI�WKH�6HWWOHPHQW���

,9�� 7+(�352326('�6(77/(0(17�:$55$176�35(/,0,1$5<�$33529$/��

D�� 7KH�/HJDO�6WDQGDUG�IRU�3UHOLPLQDU\�$SSURYDO�
� 5XOH����H��RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�SURYLGHV�WKDW�EHIRUH�D�FODVV�DFWLRQ�PD\�

EH� GLVPLVVHG� RU� FRPSURPLVHG�� QRWLFH�PXVW� EH� JLYHQ� LQ� WKH�PDQQHU� GLUHFWHG� E\� WKH� FRXUW�� DQG�

MXGLFLDO�DSSURYDO�PXVW�EH�REWDLQHG��)HG��5��&LY��3�����H��� �$V�D�PDWWHU�RI�SXEOLF�SROLF\��FRXUWV�

IDYRU�VHWWOHPHQWV�RI�FODVV�DFWLRQV�IRU�WKHLU�HDUOLHU�UHVROXWLRQ�RI�FRPSOH[�FODLPV�DQG�LVVXHV��ZKLFK�

SURPRWHV�WKH�HIILFLHQW�XVH�RI�MXGLFLDO�DQG�SULYDWH�UHVRXUFHV���Bennett v. Behring Corp�������)��G�

������������WK�&LU����������7KH�SROLF\�IDYRULQJ�VHWWOHPHQW�LV�HVSHFLDOO\�UHOHYDQW�LQ�FODVV�DFWLRQV�

DQG�RWKHU�FRPSOH[�PDWWHUV��ZKHUH�WKH�LQKHUHQW�FRVWV��GHOD\V�DQG�ULVNV�RI�FRQWLQXHG�OLWLJDWLRQ�PLJKW�

RWKHUZLVH� RYHUZKHOP� DQ\�SRWHQWLDO� EHQHILW� WKH� FODVV� FRXOG� KRSH� WR� REWDLQ��See��e.g���Ass’n for 

Disabled Americans, Inc. v. Amoco Oil Co.������)�5�'������������6�'��)OD���������³7KHUH�LV�DQ�

RYHUULGLQJ�SXEOLF�LQWHUHVW�LQ�IDYRU�RI�VHWWOHPHQW��SDUWLFXODUO\�LQ�FODVV�DFWLRQV�WKDW�KDYH�WKH�ZHOO�

GHVHUYHG�UHSXWDWLRQ�DV�EHLQJ�PRVW�FRPSOH[�´���FLWLQJ�Cotton v. Hinton������)��G��������������WK�

&LU����������see also 4 Newberg on Class Actions ����������WK�HG���������FLWLQJ�FDVHV���

$SSURYDO�RI�D�FODVV�DFWLRQ�VHWWOHPHQW�LV�D�WZR�VWHS�SURFHVV��Fresco v. Auto Data Direct, 

Inc.�������:/����������DW�
���6�'��)OD����������3UHOLPLQDU\�DSSURYDO�LV�WKH�ILUVW�VWHS��UHTXLULQJ�

WKH�&RXUW�WR�³PDNH�D�SUHOLPLQDU\�GHWHUPLQDWLRQ�RQ�WKH�IDLUQHVV��UHDVRQDEOHQHVV��DQG�DGHTXDF\�RI�
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WKH�VHWWOHPHQW�WHUPV�´��Id���FLWDWLRQV�RPLWWHG����,Q�WKH�VHFRQG�VWHS��DIWHU�QRWLFH�WR�VHWWOHPHQW�FODVV�

PHPEHUV�DQG�WLPH�DQG�RSSRUWXQLW\�IRU�WKHP�WR�REMHFW�RU�RWKHUZLVH�EH�KHDUG��WKH�FRXUW�FRQVLGHUV�

ZKHWKHU�WR�JUDQW�ILQDO�DSSURYDO�RI�WKH�VHWWOHPHQW�DV�IDLU�DQG�UHDVRQDEOH�XQGHU�5XOH�����Id��

7KH� VWDQGDUG� IRU� JUDQWLQJ� SUHOLPLQDU\� DSSURYDO� LV� ORZ²D� SURSRVHG� VHWWOHPHQW� ZLOO� EH�

SUHOLPLQDULO\�DSSURYHG�LI�LW�IDOOV�³ZLWKLQ�WKH�UDQJH�RI�SRVVLEOH�DSSURYDO´�RU��RWKHUZLVH�VWDWHG��LI�

WKHUH�LV�³SUREDEOH�FDXVH´�WR�QRWLI\�WKH�FODVV�RI�WKH�SURSRVHG�VHWWOHPHQW�DQG�³WR�KROG�D�IXOO�VFDOH�

KHDULQJ�RQ�LWV�IDLUQHVV>�@´�In re Mid-Atl. Toyota Antitrust Litig.������)��6XSS��������������'��0G��

�������TXRWLQJ�0$18$/�)25�&203/(;�/,7,*$7,21��������DW��������������������see also 

1(:%(5*�21�&/$66�$&7,216�����������WK�HG���������³%HDULQJ�LQ�PLQG�WKDW�WKH�SULPDU\�

JRDO� DW� WKH� SUHOLPLQDU\� UHYLHZ� VWDJH� LV� WR� DVFHUWDLQ�ZKHWKHU� QRWLFH� RI� WKH� SURSRVHG� VHWWOHPHQW�

VKRXOG� EH� VHQW� WR� WKH� FODVV�� FRXUWV� VRPHWLPHV� GHILQH� WKH� SUHOLPLQDU\� DSSURYDO� VWDQGDUG� DV�

GHWHUPLQLQJ�ZKHWKHU�WKHUH�LV�µSUREDEOH�FDXVH¶�WR�VXEPLW�WKH�>VHWWOHPHQW@�WR�FODVV�PHPEHUV�DQG�>WR@�

KROG�D�IXOO�VFDOH�KHDULQJ�DV�WR�LWV�IDLUQHVV�´����7KXV��³>S@UHOLPLQDU\�DSSURYDO�LV�DSSURSULDWH�ZKHUH�

WKH�SURSRVHG�VHWWOHPHQW�LV�WKH�UHVXOW�RI�WKH�SDUWLHV¶�JRRG�IDLWK�QHJRWLDWLRQV��WKHUH�DUH�QRW�REYLRXV�

GHILFLHQFLHV��DQG�WKH�VHWWOHPHQW�IDOOV�ZLWKLQ�WKH�UDQJH�RI�UHDVRQ�´�In re Checking Account Overdraft 

Litig.������)�5�'���������������6�'��)OD���������

7KH�&RXUW�VKRXOG�WDNH�WKH�ILUVW�VWHS�LQ�WKH�SURFHVV�DQG�JUDQW�3UHOLPLQDU\�$SSURYDO�RI�WKH�

6HWWOHPHQW���7KH�6HWWOHPHQW�LV�FOHDUO\�ZLWKLQ�WKH�UDQJH�RI�UHDVRQDEOHQHVV��DQG�VDWLVILHV�DOO�VWDQGDUGV�

IRU�3UHOLPLQDU\�$SSURYDO��

E�� 7KH�6HWWOHPHQW�6DWLVILHV�WKH�&ULWHULD�IRU�3UHOLPLQDU\�$SSURYDO�
(DFK� RI� WKH� UHOHYDQW� IDFWRUV� ZHLJKV� KHDYLO\� LQ� IDYRU� RI� 3UHOLPLQDU\� $SSURYDO� RI� WKLV�

6HWWOHPHQW��)LUVW�� WKH�6HWWOHPHQW�ZDV�UHDFKHG�LQ�WKH�DEVHQFH�RI�FROOXVLRQ��DQG�LV�WKH�SURGXFW�RI�

JRRG�IDLWK�� LQIRUPHG� DQG� DUP¶V� OHQJWK� QHJRWLDWLRQV� E\� FRPSHWHQW� FRXQVHO�� )XUWKHUPRUH�� D�

SUHOLPLQDU\� UHYLHZ� RI� WKH� IDFWRUV� UHODWHG� WR� WKH� IDLUQHVV�� DGHTXDF\� DQG� UHDVRQDEOHQHVV� RI� WKH�

6HWWOHPHQW�GHPRQVWUDWHV�WKDW�LW�ILWV�ZHOO�ZLWKLQ�WKH�UDQJH�RI�UHDVRQDEOHQHVV��VXFK�WKDW�3UHOLPLQDU\�

$SSURYDO�LV�DSSURSULDWH���+LUDOGR�'HFO��DW�������

$Q\�VHWWOHPHQW�UHTXLUHV�WKH�SDUWLHV�WR�EDODQFH�WKH�PHULWV�RI�WKH�FODLPV�DQG�GHIHQVHV�DVVHUWHG�

DJDLQVW�WKH�DWWHQGDQW�ULVNV�RI�FRQWLQXHG�OLWLJDWLRQ�DQG�GHOD\���3ODLQWLII�DQG�&ODVV�&RXQVHO�EHOLHYH�

WKDW�WKH�FODLPV�DVVHUWHG�DUH�PHULWRULRXV�DQG�WKDW�3ODLQWLII�ZRXOG�SUHYDLO�LI�WKLV�PDWWHU�SURFHHGHG�WR�

WULDO��'HIHQGDQW�EHOLHYHV�WKDW�3ODLQWLII¶V�FODLPV�DUH�XQIRXQGHG��GHQLHV�DQ\�OLDELOLW\��DQG�KDV�VKRZQ�

D�ZLOOLQJQHVV�WR�OLWLJDWH�YLJRURXVO\���+LUDOGR�'HFO��DW�������
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7KH� 3DUWLHV� FRQFOXGHG� WKDW� WKH� EHQHILWV� RI� WKH� 6HWWOHPHQW� RXWZHLJK� WKH� ULVNV� DQG�

XQFHUWDLQWLHV�DWWHQGDQW�WR�FRQWLQXHG�OLWLJDWLRQ�WKDW�LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR��WKH�ULVNV��WLPH�

DQG�H[SHQVHV�DVVRFLDWHG�ZLWK�FRPSOHWLQJ�WULDO�DQG�DQ\�DSSHOODWH�UHYLHZ��+LUDOGR�'HFO��DW������

F�� 7KH�6HWWOHPHQW�$JUHHPHQW�LV�WKH�3URGXFW�RI�*RRG�)DLWK��,QIRUPHG�DQG�$UP¶V�
/HQJWK�1HJRWLDWLRQV�
�

$�FODVV� DFWLRQ� VHWWOHPHQW� VKRXOG�EH�DSSURYHG� VR� ORQJ�DV�D�GLVWULFW� FRXUW� ILQGV� WKDW� ³WKH�

VHWWOHPHQW�LV�IDLU��DGHTXDWH�DQG�UHDVRQDEOH�DQG�LV�QRW�WKH�SURGXFW�RI�FROOXVLRQ�EHWZHHQ�WKH�SDUWLHV�´�

Cotton v. Hinton������)��G��������������WK�&LU����������see also Lipuma v. American Express Co���

����)��6XSS���G���������������6�'��)OD���������DSSURYLQJ�FODVV�VHWWOHPHQW�ZKHUH�WKH�³EHQHILWV�

FRQIHUUHG�XSRQ�WKH�&ODVV�DUH�VXEVWDQWLDO��DQG�DUH�WKH�UHVXOW�RI�LQIRUPHG��DUPV�OHQJWK�QHJRWLDWLRQV�

E\�H[SHULHQFHG�&ODVV�&RXQVHO´��� 

7KH� 6HWWOHPHQW� KHUH� LV� WKH� UHVXOW� RI� H[WHQVLYH�� DUP¶V�OHQJWK� QHJRWLDWLRQV� EHWZHHQ�

H[SHULHQFHG�DWWRUQH\V�ZKR�DUH�IDPLOLDU�ZLWK�FODVV�DFWLRQ�OLWLJDWLRQ�DQG�ZLWK�WKH�OHJDO�DQG�IDFWXDO�

LVVXHV�RI�WKLV�$FWLRQ��+LUDOGR�'HFO��DW������)XUWKHUPRUH��&ODVV�&RXQVHO�DUH�SDUWLFXODUO\�H[SHULHQFHG�

LQ�WKH�OLWLJDWLRQ��FHUWLILFDWLRQ��WULDO��DQG�VHWWOHPHQW�RI�QDWLRQZLGH�FODVV�DFWLRQ�FDVHV���+LUDOGR�'HFO��

DW�������&ODVV�&RXQVHO�]HDORXVO\�UHSUHVHQWHG�WKHLU�FOLHQW�WKURXJKRXW�WKH�OLWLJDWLRQ��DQG�WKURXJKRXW�

WKH�GLVFRYHU\�SURFHVV��ZKLFK�LQFOXGHG�UHYLHZ�RI�QXPHURXV�SDJHV�RI�GRFXPHQWV�DQG�HOHFWURQLF�GDWD�

DQG�UHVHDUFKLQJ�DQG�DQDO\]LQJ�OHJDO�SUHFHGHQW�SHUWDLQLQJ�WR�WKH�'HIHQGDQW¶V�DUJXPHQWV���+LUDOGR�

'HFO��DW��������

,Q� QHJRWLDWLQJ� WKLV� 6HWWOHPHQW��&ODVV�&RXQVHO� KDG� WKH� EHQHILW� RI� \HDUV� RI� H[SHULHQFH� LQ�

OLWLJDWLQJ�DQG�VHWWOLQJ�FRPSOH[�FODVV�DFWLRQV�DQG�D�IDPLOLDULW\�ZLWK�WKH�IDFWV�RI�WKH�$FWLRQ��+LUDOGR�

'HFO��DW�������$V�GHWDLOHG�DERYH��&ODVV�&RXQVHO�FRQGXFWHG�D�WKRURXJK�DQDO\VLV�RI�3ODLQWLII¶V�FODLPV�

DQG�HQJDJHG�LQ�H[WHQVLYH�IRUPDO�GLVFRYHU\�ZLWK�'HIHQGDQW�DQG�WKLUG�SDUWLHV���Id��DW��������&ODVV�

&RXQVHO¶V�UHYLHZ�RI�WKDW�GLVFRYHU\�HQDEOHG�WKHP�WR�JDLQ�DQ�XQGHUVWDQGLQJ�RI�WKH�HYLGHQFH�UHODWHG�

WR�FHQWUDO�TXHVWLRQV�LQ�WKH�$FWLRQ��DQG�SUHSDUHG�WKHP�IRU�ZHOO�LQIRUPHG�VHWWOHPHQW�QHJRWLDWLRQV��

See Francisco v. Numismatic Guaranty Corp. of America�������:/���������
����6�'��)OD��-DQ��

�����������VWDWLQJ�WKDW�³&ODVV�&RXQVHO�KDG�VXIILFLHQW�LQIRUPDWLRQ�WR�DGHTXDWHO\�HYDOXDWH�WKH�PHULWV�

RI�WKH�FDVH�DQG�ZHLJK�WKH�EHQHILWV�DJDLQVW�IXUWKHU�OLWLJDWLRQ´�ZKHUH�FRXQVHO�FRQGXFWHG�WZR����E�����

GHSRVLWLRQV�DQG�REWDLQHG�³WKRXVDQGV´�RI�SDJHV�RI�GRFXPHQWDU\�GLVFRYHU\���

������������������������������������������������������
�� ,Q�Bonner v. City of Prichard������)��G���������������WK�&LU���������en banc��� WKH�(OHYHQWK�
&LUFXLW�DGRSWHG�DV�ELQGLQJ�SUHFHGHQW�DOO�)LIWK�&LUFXLW�GHFLVLRQV�SULRU�WR�2FWREHU����������
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G�� 7KH�)DFWV�6XSSRUW�D�3UHOLPLQDU\�'HWHUPLQDWLRQ�WKDW�WKH�6HWWOHPHQW�LV�)DLU��
$GHTXDWH�DQG�5HDVRQDEOH�
�

7KH�6HWWOHPHQW�IDOOV�ZLWKLQ�WKH�³UDQJH�RI�UHDVRQ´�VXFK�WKDW�QRWLFH�DQG�D�ILQDO�KHDULQJ�DV�WR�

WKH�IDLUQHVV��DGHTXDF\�DQG�UHDVRQDEOHQHVV�RI�WKH�6HWWOHPHQW�LV�ZDUUDQWHG��

L�� /LNHOLKRRG�RI�6XFFHVV�DW�7ULDO�
&ODVV�&RXQVHO�DUH�FRQILGHQW�LQ�WKH�VWUHQJWK�RI�3ODLQWLII¶V�FDVH��EXW�DUH�DOVR�SUDJPDWLF�LQ�

WKHLU� DZDUHQHVV� RI� WKH� YDULRXV� GHIHQVHV� DYDLODEOH� WR� 'HIHQGDQW� DQG� 'HIHQGDQW¶V� ILQDQFLDO�

UHVRXUFHV�� DQG� WKH� ULVNV� LQKHUHQW� LQ� WULDO� DQG�SRVW�MXGJPHQW� DSSHDO��+LUDOGR�'HFO�� DW� ������7KH�

VXFFHVV�RI�3ODLQWLII¶V�FODLPV��WXUQ�RQ�TXHVWLRQV�WKDW�ZRXOG�DULVH�DW�VXPPDU\�MXGJPHQW��WULDO�DQG�

GXULQJ�DQ�LQHYLWDEOH�SRVW�MXGJPHQW�DSSHDO���)XUWKHU��LW�VWLOO�UHPDLQV�XQFOHDU�ZKHWKHU�3ODLQWLII�ZRXOG�

EH�DEOH�WR�FHUWLI\�D�FODVV�IRU�UHVROXWLRQ�RI�WKH�DVVHUWHG�FODLPV�DW�WULDO���8QGHU�WKH�FLUFXPVWDQFHV��

&ODVV� &RXQVHO� DSSURSULDWHO\� GHWHUPLQHG� WKDW� WKH� 6HWWOHPHQW� RXWZHLJKV� WKH� ULVNV� RI� FRQWLQXHG�

OLWLJDWLRQ��+LUDOGR�'HFO��DW������  

(YHQ�LI�3ODLQWLII�DQG�WKH�6HWWOHPHQW�&ODVV�SUHYDLOHG�DW�WULDO��DQ\�UHFRYHU\�FRXOG�EH�GHOD\HG�

IRU�\HDUV�E\�DQ�DSSHDO��Lipuma������)��6XSS���G�DW�������OLNHOLKRRG�WKDW�DSSHOODWH�SURFHHGLQJV�

FRXOG�GHOD\�FODVV�UHFRYHU\�³VWURQJO\�IDYRU>V@´�DSSURYDO�RI�D�VHWWOHPHQW����7KLV�6HWWOHPHQW�SURYLGHV�

VXEVWDQWLDO�UHOLHI�WR�6HWWOHPHQW�&ODVV�0HPEHUV��ZLWKRXW�IXUWKHU�GHOD\��

LL�� 5DQJH�RI�3RVVLEOH�5HFRYHU\�DQG�WKH�3RLQW�RQ�RU�%HORZ�WKH�5DQJH�RI�
5HFRYHU\�DW�:KLFK�D�6HWWOHPHQW�LV�)DLU�
�

:KHQ� HYDOXDWLQJ� ³WKH� WHUPV� RI� WKH� FRPSURPLVH� LQ� UHODWLRQ� WR� WKH� OLNHO\� EHQHILWV� RI� D�

VXFFHVVIXO�WULDO�������WKH�WULDO�FRXUW�LV�HQWLWOHG�WR�UHO\�XSRQ�WKH�MXGJPHQW�RI�H[SHULHQFHG�FRXQVHO�IRU�

WKH�SDUWLHV�´�Cotton������)��G�DW��������³,QGHHG��WKH�WULDO�MXGJH��DEVHQW�IUDXG��FROOXVLRQ��RU�WKH�OLNH��

VKRXOG�EH�KHVLWDQW�WR�VXEVWLWXWH�LWV�RZQ�MXGJPHQW�IRU�WKDW�RI�FRXQVHO�´�Id. �

&RXUWV�KDYH�GHWHUPLQHG�WKDW�VHWWOHPHQWV�PD\�EH�UHDVRQDEOH�HYHQ�ZKHUH�SODLQWLIIV�UHFRYHU�

RQO\�SDUW�RI�WKHLU�DFWXDO�ORVVHV���See Behrens v. Wometco Enterprises, Inc.������)�5�'�����������

�6�'��)OD���������³>7@KH�IDFW�WKDW�D�SURSRVHG�VHWWOHPHQW�DPRXQWV�WR�RQO\�D�IUDFWLRQ�RI�WKH�SRWHQWLDO�

UHFRYHU\�GRHV�QRW�PHDQ�WKH�VHWWOHPHQW�LV�XQIDLU�RU�LQDGHTXDWH´����³7KH�H[LVWHQFH�RI�VWURQJ�GHIHQVHV�

WR�WKH�FODLPV�SUHVHQWHG�PDNHV�WKH�SRVVLELOLW\�RI�D�ORZ�UHFRYHU\�TXLWH�UHDVRQDEOH�´�Lipuma������)��

6XSS���G�DW��������

7KH�6HWWOHPHQW�)XQG�PDGH�DYDLODEOH�WR�WKH�FODVV�KHUH�LV�PRUH�WKDQ�UHDVRQDEOH��JLYHQ�WKH�

FRPSOH[LW\�RI� WKH�OLWLJDWLRQ�DQG�WKH�VLJQLILFDQW�ULVNV�DQG�EDUULHUV�WKDW� ORRPHG�LQ�WKH�DEVHQFH�RI�
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VHWWOHPHQW�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��D�PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ��'HIHQGDQW¶V�DVVHUWLRQ�RI�

YDULRXV� OHJDO� FKDOOHQJHV�� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� WULDO� DV� ZHOO� DV� DSSHOODWH� UHYLHZ�

IROORZLQJ�D�ILQDO�MXGJPHQW�� 

7KHUH�FDQ�EH�QR�GRXEW�WKDW�WKLV�6HWWOHPHQW�LV�D�IDLU�DQG�UHDVRQDEOH�UHFRYHU\�IRU�WKH�LQ�OLJKW�

RI� 'HIHQGDQW¶V� GHIHQVHV�� WKH� XQFHUWDLQW\� RI� FODVV� FHUWLILFDWLRQ�� DQG� WKH� FKDOOHQJLQJ� DQG�

XQSUHGLFWDEOH�SDWK�RI� OLWLJDWLRQ�3ODLQWLII�DQG�DOO�6HWWOHPHQW�&ODVV�PHPEHUV�ZRXOG�IDFH�DEVHQW�D�

VHWWOHPHQW���+LUDOGR�'HFO��DW�������

LLL�� &RPSOH[LW\��([SHQVH�DQG�'XUDWLRQ�RI�/LWLJDWLRQ�
7KH� WUDGLWLRQDO�PHDQV� IRU� KDQGOLQJ� FODLPV� OLNH� WKRVH� DW� LVVXH� KHUH�ZRXOG� WD[� WKH� FRXUW�

V\VWHP��UHTXLUH�D�PDVVLYH�H[SHQGLWXUH�RI�SXEOLF�DQG�SULYDWH�UHVRXUFHV��DQG��JLYHQ�WKH�UHODWLYHO\�

VPDOO�YDOXH�RI� WKH�FODLPV�RI� WKH� LQGLYLGXDO�FODVV�PHPEHUV��ZRXOG�EH� LPSUDFWLFDEOH�� �7KXV�� WKH�

6HWWOHPHQW�LV�WKH�EHVW�YHKLFOH�IRU�6HWWOHPHQW�&ODVV�0HPEHUV�WR�UHFHLYH�WKH�UHOLHI�WR�ZKLFK�WKH\�DUH�

HQWLWOHG�LQ�D�SURPSW�DQG�HIILFLHQW�PDQQHU��+LUDOGR�'HFO��DW��������

LY�� 6WDJH�RI�3URFHHGLQJV�
&RXUWV�FRQVLGHU�WKH�VWDJH�RI�SURFHHGLQJV�DW�ZKLFK�VHWWOHPHQW�LV�DFKLHYHG�³WR�HQVXUH�WKDW�

3ODLQWLIIV�KDG�DFFHVV�WR�VXIILFLHQW�LQIRUPDWLRQ�WR�DGHTXDWHO\�HYDOXDWH�WKH�PHULWV�RI�WKH�FDVH�DQG�

ZHLJK�WKH�EHQHILWV�RI�VHWWOHPHQW�DJDLQVW�IXUWKHU�OLWLJDWLRQ�´��Lipuma������)��6XSS���G�DW��������

7KH�6HWWOHPHQW�ZDV�UHDFKHG�RQO\�DIWHU�GLVFRYHU\��LQFOXGLQJ�WKH�SURGXFWLRQ�DQG�UHYLHZ�RI�

QXPHURXV�SDJHV�RI�LQIRUPDO�DQG�IRUPDO�GRFXPHQWV�DQG�HOHFWURQLF�GDWD�SURGXFHG�E\�'HIHQGDQW��

$V�D�UHVXOW��&ODVV�&RXQVHO�ZHUH�H[WUHPHO\�ZHOO�SRVLWLRQHG�WR�FRQILGHQWO\�HYDOXDWH�WKH�VWUHQJWKV�

DQG�ZHDNQHVVHV�RI�3ODLQWLII¶V�FODLPV�DQG�SURVSHFWV�IRU�VXFFHVV�DW�WULDO�DQG�RQ�DSSHDO��+LUDOGR�'HFO��

DW�������

H�� &HUWLILFDWLRQ�RI�WKH�6HWWOHPHQW�&ODVV�LV�$SSURSULDWH��
)RU�VHWWOHPHQW�SXUSRVHV��3ODLQWLII�DQG�&ODVV�&RXQVHO� UHVSHFWIXOO\� UHTXHVW� WKDW� WKH�&RXUW�

FHUWLI\�WKH�6HWWOHPHQW�&ODVV�GHILQHG�LQ�WKH�$JUHHPHQW��³&RQIURQWHG�ZLWK�D�UHTXHVW�IRU�VHWWOHPHQW�

RQO\�FODVV�FHUWLILFDWLRQ��D�GLVWULFW�FRXUW�QHHG�QRW�LQTXLUH�ZKHWKHU�WKH�FDVH��LI�WULHG��ZRXOG�SUHVHQW�

LQWUDFWDEOH�PDQDJHPHQW�SUREOHPV�������IRU�WKH�SURSRVDO�LV�WKDW�WKHUH�EH�QR�WULDO�´�Amchem Products, 

Inc. v. Windsor������8�6��������������������

&HUWLILFDWLRQ�RI�WKH�SURSRVHG�6HWWOHPHQW�&ODVV�ZLOO�DOORZ�QRWLFH�RI�WKH�6HWWOHPHQW�WR�LVVXH�

WR�LQIRUP�6HWWOHPHQW�&ODVV�PHPEHUV�RI�WKH�H[LVWHQFH�DQG�WHUPV�RI�WKH�6HWWOHPHQW��RI�WKHLU�ULJKW�WR�

REMHFW�DQG�EH�KHDUG�RQ�LWV�IDLUQHVV��RI�WKHLU�ULJKW�WR�RSW�RXW��DQG�RI�WKH�GDWH��WLPH�DQG�SODFH�RI�WKH�
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)LQDO�$SSURYDO�+HDULQJ��See Manual for Compl. Lit.��DW��������������������)RU�WKH�UHDVRQV�VHW�

IRUWK�EHORZ��FHUWLILFDWLRQ�LV�DSSURSULDWH�XQGHU�5XOH����D��DQG��E�������

&HUWLILFDWLRQ�XQGHU�5XOH����D��RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�UHTXLUHV�WKDW�����WKH�

FODVV�LV�VR�QXPHURXV�WKDW�MRLQGHU�RI�DOO�PHPEHUV�LV�LPSUDFWLFDEOH������WKHUH�DUH�TXHVWLRQV�RI�ODZ�RU�

IDFW�FRPPRQ�WR�WKH�FODVV������WKH�FODLPV�RU�GHIHQVHV�RI�WKH�UHSUHVHQWDWLYH�SDUWLHV�DUH�W\SLFDO�RI�WKH�

FODLPV�RU�GHIHQVHV�RI�WKH�FODVV��DQG�����WKH�UHSUHVHQWDWLYH�SDUWLHV�ZLOO�IDLUO\�DQG�DGHTXDWHO\�SURWHFW�

WKH�LQWHUHVWV�RI�WKH�FODVV��8QGHU�5XOH����E������FHUWLILFDWLRQ�LV�DSSURSULDWH�LI�WKH�TXHVWLRQV�RI�ODZ�

RU�IDFW�FRPPRQ�WR�WKH�PHPEHUV�RI�WKH�FODVV�SUHGRPLQDWH�RYHU�LQGLYLGXDO�LVVXHV�RI�ODZ�RU�IDFW�DQG�

LI�D�FODVV�DFWLRQ�LV�VXSHULRU�WR�RWKHU�DYDLODEOH�PHWKRGV�IRU�WKH�IDLU�DQG�HIILFLHQW�DGMXGLFDWLRQ�RI�WKH�

FRQWURYHUV\��

7KH�QXPHURVLW\�UHTXLUHPHQW�RI�5XOH����D��LV�VDWLVILHG�EHFDXVH�WKH�6HWWOHPHQW�&ODVV�FRQVLVWV�

RI�DSSUR[LPDWHO\�����������LQGLYLGXDOV��DQG�MRLQGHU�RI�DOO�VXFK�SHUVRQV�LV�LPSUDFWLFDEOH��See )HG��

5��&LY��3�����D������Kilgo v. Bowman Trans.������)��G���������� ���WK�&LU�������� �QXPHURVLW\�

VDWLVILHG�ZKHUH�SODLQWLIIV�LGHQWLILHG�DW�OHDVW����FODVV�PHPEHUV�³IURP�D�ZLGH�JHRJUDSKLFDO�DUHD´���

³&RPPRQDOLW\�UHTXLUHV�WKH�SODLQWLII�WR�GHPRQVWUDWH�WKDW�WKH�FODVV�PHPEHUV�µKDYH�VXIIHUHG�

WKH�VDPH�LQMXU\�¶´�DQG�WKH�SODLQWLII¶V�FRPPRQ�FRQWHQWLRQ�³PXVW�EH�RI�VXFK�D�QDWXUH�WKDW�LW�LV�FDSDEOH�

RI�FODVVZLGH�UHVROXWLRQ�±�ZKLFK�PHDQV�WKDW�GHWHUPLQDWLRQ�RI�LWV�WUXWK�RU�IDOVLW\�ZLOO�UHVROYH�DQ�LVVXH�

WKDW�LV�FHQWUDO�WR�WKH�YDOLGLW\�RI�HDFK�RQH�RI�WKH�FODLPV�LQ�RQH�VWURNH�´�Wal-Mart Stores, Inc. v. 

Dukes������8�6�����������6��&W���������������������FLWDWLRQ�RPLWWHG��� �+HUH�� WKH�FRPPRQDOLW\�

UHTXLUHPHQW� LV� UHDGLO\� VDWLVILHG�� � 7KHUH� DUH�PXOWLSOH� TXHVWLRQV� RI� ODZ� DQG� IDFW� ±� FHQWHULQJ� RQ�

'HIHQGDQW¶V�WH[W�PHVVDJLQJ�±�WKDW�DUH�FRPPRQ�WR�WKH�6HWWOHPHQW�&ODVV��WKDW�DUH�DOOHJHG�WR�KDYH�

LQMXUHG�DOO�6HWWOHPHQW�&ODVV�PHPEHUV�LQ�WKH�VDPH�ZD\��DQG�WKDW�ZRXOG�JHQHUDWH�FRPPRQ�DQVZHUV���

)RU�VLPLODU�UHDVRQV��3ODLQWLII¶V�FODLPV�DUH�UHDVRQDEO\�FRH[WHQVLYH�ZLWK�WKRVH�RI�WKH�DEVHQW�

FODVV�PHPEHUV�� VXFK� WKDW� WKH�5XOH����D����� W\SLFDOLW\� UHTXLUHPHQW� LV� VDWLVILHG��See Kornberg v. 

Carnival Cruise Lines, Inc.�� ���� )��G� ������ ����� ���WK�&LU�� ������ �W\SLFDOLW\� VDWLVILHG�ZKHUH�

FODLPV�³DULVH�IURP�WKH�VDPH�HYHQW�RU�SDWWHUQ�RU�SUDFWLFH�DQG�DUH�EDVHG�RQ�WKH�VDPH�OHJDO�WKHRU\´���

Murray v. Auslander������)��G�������������WK�&LU���������QDPHG�SODLQWLIIV�DUH�W\SLFDO�RI�WKH�FODVV�

ZKHUH�WKH\�³SRVVHVV�WKH�VDPH�LQWHUHVW�DQG�VXIIHU�WKH�VDPH�LQMXU\�DV�WKH�FODVV�PHPEHUV´����3ODLQWLII�

LV� W\SLFDO�RI�DEVHQW�6HWWOHPHQW�&ODVV�PHPEHUV�EHFDXVH�KH� UHFHLYHG�D� VXEMHFW� WH[W�PHVVDJH�DQG�

FODLPV�WR�KDYH�VXIIHUHG�WKH�VDPH�LQMXULHV��DQG�EHFDXVH�WKH\�ZLOO�DOO�EHQHILW�IURP�WKH�UHOLHI�SURYLGHG�

E\�WKH�6HWWOHPHQW���
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3ODLQWLII� DQG� &ODVV� &RXQVHO� DOVR� VDWLVI\� WKH� DGHTXDF\� RI� UHSUHVHQWDWLRQ� UHTXLUHPHQW��

$GHTXDF\�XQGHU�5XOH����D�����UHODWHV�WR�����ZKHWKHU�WKH�SURSRVHG�FODVV�UHSUHVHQWDWLYH�KDV�LQWHUHVWV�

DQWDJRQLVWLF� WR� WKH� FODVV�� DQG� ���� ZKHWKHU� WKH� SURSRVHG� FODVV� FRXQVHO� KDV� WKH� FRPSHWHQFH� WR�

XQGHUWDNH�WKLV�OLWLJDWLRQ��Fabricant������)�5�'��DW������+LUDOGR�'HFO�������7KH�GHWHUPLQDWLYH�IDFWRU�

³LV�WKH�IRUWKULJKWQHVV�DQG�YLJRU�ZLWK�ZKLFK�WKH�UHSUHVHQWDWLYH�SDUW\�FDQ�EH�H[SHFWHG�WR�DVVHUW�DQG�

GHIHQG� WKH� LQWHUHVWV� RI� WKH� PHPEHUV� RI� WKH� FODVV�´� Lyons v. Georgia-Pacific Corp. Salaried 

Employees Ret. Plan������)��G���������������WK�&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���

3ODLQWLII¶V�LQWHUHVWV�DUH�FRH[WHQVLYH�ZLWK��QRW�DQWDJRQLVWLF�WR��WKH�LQWHUHVWV�RI�WKH�6HWWOHPHQW�&ODVV��

EHFDXVH�3ODLQWLII� DQG� WKH�DEVHQW�6HWWOHPHQW�&ODVV�PHPEHUV�KDYH� WKH� VDPH� LQWHUHVW� LQ� WKH� UHOLHI�

DIIRUGHG�E\�WKH�6HWWOHPHQW��DQG�WKH�DEVHQW�6HWWOHPHQW�&ODVV�PHPEHUV�KDYH�QR�GLYHUJLQJ�LQWHUHVWV���

)XUWKHU�� 3ODLQWLII� DQG� WKH� 6HWWOHPHQW� &ODVV� DUH� UHSUHVHQWHG� E\� TXDOLILHG� DQG� FRPSHWHQW� &ODVV�

&RXQVHO�ZKR�KDYH�H[WHQVLYH�H[SHULHQFH�DQG�H[SHUWLVH�SURVHFXWLQJ�FRPSOH[�FODVV�DFWLRQV���&ODVV�

&RXQVHO�GHYRWHG�VXEVWDQWLDO�WLPH�DQG�UHVRXUFHV�WR�YLJRURXV�OLWLJDWLRQ�RI�WKH�$FWLRQ��

5XOH����E�����UHTXLUHV�WKDW�³>F@RPPRQ�LVVXHV�RI�IDFW�DQG�ODZ�������KD>YH@�D�GLUHFW�LPSDFW�RQ�

HYHU\� FODVV� PHPEHU¶V� HIIRUW� WR� HVWDEOLVK� OLDELOLW\� WKDW� LV� PRUH� VXEVWDQWLDO� WKDQ� WKH� LPSDFW� RI�

LQGLYLGXDOL]HG�LVVXHV�LQ�UHVROYLQJ�WKH�FODLP�RU�FODLPV�RI�HDFK�FODVV�PHPEHU�´�Sacred Heart Health 

Sys., Inc. v. Humana Military Healthcare Servs., Inc��� ���� )��G� ������ ����� ���WK� &LU�� ������

�LQWHUQDO� TXRWDWLRQ�PDUNV� RPLWWHG��� � 3ODLQWLII� UHDGLO\� VDWLVILHV� WKH�5XOH� ���E����� SUHGRPLQDQFH�

UHTXLUHPHQW�EHFDXVH� OLDELOLW\�TXHVWLRQV�FRPPRQ� WR�DOO�6HWWOHPHQW�&ODVV�PHPEHUV� VXEVWDQWLDOO\�

RXWZHLJK� DQ\� SRVVLEOH� LVVXHV� WKDW� DUH� LQGLYLGXDO� WR� HDFK� 6HWWOHPHQW� &ODVV� PHPEHU�� )XUWKHU��

UHVROXWLRQ�RI�WKRXVDQGV�RI�FODLPV�LQ�RQH�DFWLRQ�LV�IDU�VXSHULRU�WR�LQGLYLGXDO�ODZVXLWV��EHFDXVH�LW�

SURPRWHV� FRQVLVWHQF\� DQG� HIILFLHQF\� RI� DGMXGLFDWLRQ�� See )HG�� 5�� &LY�� 3�� ���E������ )RU� WKHVH�

UHDVRQV��WKH�&RXUW�VKRXOG�FHUWLI\�WKH�6HWWOHPHQW�&ODVV��

I�� 7KH�&RXUW�6KRXOG�$SSURYH�WKH�3URSRVHG�1RWLFH�3URJUDP��

³5XOH����H�����%��UHTXLUHV� WKH�FRXUW� WR�GLUHFW�QRWLFH�LQ�D�UHDVRQDEOH�PDQQHU� WR�DOO�FODVV�

PHPEHUV�ZKR�ZRXOG� EH� ERXQG� E\� D� SURSRVHG� VHWWOHPHQW�� YROXQWDU\� GLVPLVVDO�� RU� FRPSURPLVH�

UHJDUGOHVV�RI�ZKHWKHU�WKH�FODVV�ZDV�FHUWLILHG�XQGHU�5XOH����E�������E������RU��E�����´�Manual for 

Compl. Lit������������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����7KH�EHVW�SUDFWLFDEOH�QRWLFH�LV�WKDW�ZKLFK�

LV�³UHDVRQDEO\�FDOFXODWHG��XQGHU�DOO�WKH�FLUFXPVWDQFHV��WR�DSSULVH�LQWHUHVWHG�SDUWLHV�RI�WKH�SHQGHQF\�

RI�WKH�DFWLRQ�DQG�DIIRUG�WKHP�DQ�RSSRUWXQLW\�WR�SUHVHQW�WKHLU�REMHFWLRQV�´�Mullane v. Cent. Hanover 

Bank & Trust Co��� ���� 8�6�� ����� ���� �������� 7R� VDWLVI\� WKLV� VWDQGDUG�� ³>Q@RW� RQO\� PXVW� WKH�
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VXEVWDQWLYH�FODLPV�EH�DGHTXDWHO\�GHVFULEHG�EXW�WKH�QRWLFH�PXVW�DOVR�FRQWDLQ�LQIRUPDWLRQ�UHDVRQDEO\�

QHFHVVDU\�WR�PDNH�D�GHFLVLRQ�WR�UHPDLQ�D�FODVV�PHPEHU�DQG�EH�ERXQG�E\�WKH�ILQDO�MXGJPHQW�RU�RSW�

RXW�RI�WKH�DFWLRQ�´�Twigg v. Sears, Roebuck & Co�������)��G���������������WK�&LU���������LQWHUQDO�

TXRWDWLRQ�PDUNV�RPLWWHG���see also 0DQXDO�IRU�&RPSO��/LW�������������OLVWLQJ�UHOHYDQW�LQIRUPDWLRQ����

7KH�1RWLFH�SURJUDP�VDWLVILHV�DOO�RI�WKHVH�FULWHULD��$V�UHFLWHG�LQ�WKH�6HWWOHPHQW�DQG�DERYH��

WKH� 1RWLFH� 3URJUDP� ZLOO� LQIRUP� 6HWWOHPHQW� &ODVV� PHPEHUV� RI� WKH� VXEVWDQWLYH� WHUPV� RI� WKH�

6HWWOHPHQW�� ,W�ZLOO� DGYLVH�6HWWOHPHQW�&ODVV�PHPEHUV�RI� WKHLU� RSWLRQV� IRU� UHPDLQLQJ�SDUW� RI� WKH�

6HWWOHPHQW� &ODVV�� IRU� REMHFWLQJ� WR� WKH� 6HWWOHPHQW�� &ODVV� &RXQVHO¶V� $WWRUQH\V¶� IHH� DSSOLFDWLRQ�

DQG�RU�UHTXHVW�IRU�6HUYLFH�$ZDUG��RU�IRU�RSWLQJ�RXW�RI�WKH�6HWWOHPHQW��DQG�KRZ�WR�REWDLQ�DGGLWLRQDO�

LQIRUPDWLRQ�DERXW�WKH�6HWWOHPHQW��7KH�1RWLFH�3URJUDP�LV�GHVLJQHG�WR�UHDFK�D�KLJK�SHUFHQWDJH�RI�

6HWWOHPHQW� &ODVV� PHPEHUV�� DQG� H[FHHGV� WKH� UHTXLUHPHQWV� RI� &RQVWLWXWLRQDO� 'XH� 3URFHVV��

7KHUHIRUH��WKH�&RXUW�VKRXOG�DSSURYH�WKH�1RWLFH�3URJUDP�DQG�WKH�IRUP�DQG�FRQWHQW�RI�WKH�1RWLFHV��

9�� 3URSRVHG�6FKHGXOH�RI�(YHQWV�

,Q�FRQQHFWLRQ�ZLWK�3UHOLPLQDU\�$SSURYDO�RI�WKH�6HWWOHPHQW��WKH�&RXUW�VKRXOG�DOVR�VHW�D�GDWH�

DQG� WLPH� IRU� WKH� )LQDO�$SSURYDO�+HDULQJ��2WKHU� GHDGOLQHV� LQ� WKH� 6HWWOHPHQW� DSSURYDO� SURFHVV��

LQFOXGLQJ� WKH�GHDGOLQHV� IRU� UHTXHVWLQJ� H[FOXVLRQ� IURP� WKH�6HWWOHPHQW�&ODVV� RU� REMHFWLQJ� WR� WKH�

6HWWOHPHQW��ZLOO�EH�GHWHUPLQHG�EDVHG�RQ�WKH�GDWH�RI� WKH�)LQDO�$SSURYDO�+HDULQJ�RU� WKH�GDWH�RQ�

ZKLFK�WKH�3UHOLPLQDU\�$SSURYDO�2UGHU�LV�HQWHUHG��&ODVV�&RXQVHO�SURSRVH�WKH�IROORZLQJ�VFKHGXOH���

�

(YHQW� 7LPHOLQH�

'HDGOLQH�IRU�&RPSOHWLRQ�RI�1RWLFH�� ���GD\V�DIWHU�HQWU\�RI�WKH�3UHOLPLQDU\�

$SSURYDO�2UGHU�

'HDGOLQH�IRU�ILOLQJ�0RWLRQ�IRU�)LQDO�$SSURYDO�

RI�WKH�6HWWOHPHQW�DQG�&ODVV�&RXQVHO¶V�)HH�

$SSOLFDWLRQ�DQG�H[SHQVHV��DQG�IRU�D�6HUYLFH�

$ZDUG��

�
���GD\V�EHIRUH�WKH�)LQDO�$SSURYDO�+HDULQJ�

'HDGOLQH�IRU�RSWLQJ�RXW�RI�WKH�6HWWOHPHQW�DQG�

IRU�VXEPLVVLRQ�RI�2EMHFWLRQV�

���GD\V�EHIRUH�WKH�)LQDO�$SSURYDO�+HDULQJ�

'HDGOLQH�IRU�5HVSRQVHV�WR�2EMHFWLRQV� ���GD\V�EHIRUH�WKH�)LQDO�$SSURYDO�+HDULQJ�

/DVW�GD\�&ODVV�&ODLPDQWV�PD\�VXEPLW�D�&ODLP�

)RUP��

���GD\V�DIWHU�WKH�)LQDO�$SSURYDO�+HDULQJ�
�
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9,�� &RQFOXVLRQ��

%DVHG�RQ�WKH�IRUHJRLQJ��3ODLQWLII�DQG�&ODVV�&RXQVHO�UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW������

JUDQW�3UHOLPLQDU\�$SSURYDO� WR� WKH�6HWWOHPHQW�� ���� FHUWLI\� IRU� VHWWOHPHQW�SXUSRVHV� WKH�SURSRVHG�

6HWWOHPHQW�&ODVV��SXUVXDQW�WR�5XOH����E�����DQG��H��RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH������

DSSURYH�WKH�1RWLFH�SURJUDP�VHW�IRUWK�LQ�WKH�$JUHHPHQW�DQG�DSSURYH�WKH�IRUP�DQG�FRQWHQW�RI�WKH�

1RWLFHV�DQG�&ODLP�)RUP��DWWDFKHG�WR�WKH�6HWWOHPHQW�$JUHHPHQW������DSSURYH�DQG�RUGHU�WKH�RSW�RXW�

DQG�REMHFWLRQ�SURFHGXUHV�VHW�IRUWK�LQ�WKH�$JUHHPHQW������DSSRLQW�3ODLQWLII�DV�&ODVV�5HSUHVHQWDWLYH��

����DSSRLQW�DV�&ODVV�&RXQVHO�WKH�ODZ�ILUPV�DQG�DWWRUQH\V�OLVWHG�LQ�WKH�$JUHHPHQW��DQG�����VFKHGXOH�

D�)LQDO�$SSURYDO�+HDULQJ��$�3URSRVHG�3UHOLPLQDU\�$SSURYDO�2UGHU�LV�DWWDFKHG�KHUHWR��

'DWH��$XJXVW����������

5HVSHFWIXOO\�VXEPLWWHG���

+,5$/'2�3�$� 
 
/s/ Manuel S. Hiraldo    
0DQXHO�6��+LUDOGR��(VT��
)ORULGD�%DU�1R���������
����(��/DV�2ODV�%RXOHYDUG� � �
6XLWH������ � � � �
)W��/DXGHUGDOH��)ORULGD�������� �
PKLUDOGR#KLUDOGRODZ�FRP��
7HOHSKRQH���������������
�
%($80217�&267$/(6�//&�
5REHUWR�/��&RVWDOHV��Pro Hac Vice��
-RQDWKDQ�0LOOH�.LUNODQG��Pro Hac Vice��
:LOOLDP�+HQU\�%HDXPRQW��Pro Hac 
Vice��
(PLO\�$��:HVWHUPHLHU��Pro Hac Vice��
�����&DQDO�6WUHHW��6XLWH�����
1HZ�2UOHDQV��/$��������
(PDLO��UOF#EHDXPRQWFRVWDOHV�FRP��
(PDLO��MPN#EHDXPRQWFRVWDOHV�FRP��
(PDLO��HDZ#EHDXPRQWFRVWDOHV�FRP��
(PDLO��ZKE#EHDXPRQWFRVWDOHV�FRP��
 
 
 
 

('(/6%(5*�/$:��3�$��
6FRWW�$��(GHOVEHUJ�
)ORULGD�%DU�1R���������
������%LVFD\QH�%OYG�������
$YHQWXUD��)/�������
(PDO��VFRWW#HGHOVEHUJODZ�FRP��

� �
�
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